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The 'effet utile' of EC law


Introduction

Treaty of Rome 

purposes

Domestic status of international law

3 issues

accessibility



can domestic courts apply it




hierarchy



which law takes precedence



interpretive competence
who decides ?

Orthodox views
domestic law answers the questions
No answers in the text of the Treaty of Rome 

Why not ?

1. EC law obviously fully accessible in and superior to domestic law  ?



2. EC law's domestic obviously wholly a matter for Member States
  ?



3. Framers of Treaty wanted 1, but unwilling to be explicit 

  ?

1. Phase 1 : 1962 – 1974
direct effect and precedence

1.1 The status of treaty articles – law 


Van Gend en Loos (1962)


direct effect; 'new legal order'

Costa v ENEL (1964)


precedence; surrender of sovereignty
1.2. The status of treaty articles – politics

The empty chair crisis (1964)

The Luxembourg Accords (1965)
1.3 The status of secondary legislation

Politi


regulations

direct effect - yes; precedence - yes ?

Grad


decisions

direct effect – yes; precedence – no ?

Van Duyn (1974)
directives

direct effect – yes; precedence - maybe


1.4 The most important case ? 


Internationale (1970)


all EC law hierarchically superior 
to all domestic law


1.5. Initial reflection 

Pescatore (1973) ELR Rev

direct effect as 'the infant disease'







ie a normal phenomenon

2. The reaction of national constitutional orders


Germany 
Internationale (1974)
the court says no
Belgium
Fromagerie Ski (1972)
the court says yes

France
Semoules
(1970)

public law courts say no


Jacques Vebre (1975)
private law courts say yes


3. Phase 2: 1974-1984
horizontal direct effect




Walrave and Koch (1974)


public bodies, collective agreement and 







individual contracts; articles and regulations

Defrenne v Sabeena (1976)

ECJ assumes horizontal effect

Weiler's (1981 YEL) analysis
normative/decisional supra-nationalism
The Cohn-Bendit crisis (1980)

The Conseil D'Etat says no 


A dilemma for the ECJ 

slap down the Conseil D'Etat ?






cave in to the Conseil D'Etat  ?


And the solutions ?




Marshall (1984) 



The outer limits of direct effect


Von Colson
(1984)



Indirect effect

Marleasing (1989)



More indirect effect

Francovich
(1991)



A limited damages remedy


Brasserie du Pecheur (1996)

An extensive damages remedy


4. The reaction of national constitutional orders


Germany
Wunsche (1987)

the court says yes/maybe} but all deny the









     } autonomous effect of
France
Nicolo (1990)

the court says yes
      } of EC law; accept d/e









      } and precedence as
UK

Factortame 2 (1991)
the court says yes
      } rules of domestic law


Wade (1996) LQR

revolution

Conclusion

The EC as law or politics 


Is Weiler's analysis still pertinent
Craig (1992) YEL



Functional analysis of Factortame
Loveland (2006 Const law..)

Treaties as a 'higher' law ? 
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