Chapter 3
Criminal Law

Learning Objectives

After reading this chapter, you should be able to:

1. Frame the development of the U.S. criminal law.

2. Evaluate the function of each of the four issues that guide precedent.

3. Identify and define the sources of the criminal law.

4. Compare and contrast the similarities and differences between criminal law and civil law.

5. Differentiate between substantive law and procedural law.

6. Distinguish between felonies and misdemeanors and illustrate why the application of these labels is not always consistent.

7. Justify the need for inchoate offenses.

8. Outline the elements of a criminal offense.

9. List the six arguments that can be employed in the defense against a criminal indictment.
Chapter Summary and Key Concepts

Chapter 3 examines the criminal law and reviews the establishment of criminal responsibility and criminal defense.

The Development of Law

· The criminal law as a form of social control occupies one end of a continuum: 
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· The criminal justice system is governed by the criminal law, which developed in a sporadic and uneven fashion.

· The four sources of law are common law, constitutions, statutes, and administrative rules.

Common Law

· The early North American colonies adopted the principles of English common law, which called for cases to be decided on precedent. Precedent helped to develop consistency in the law.

· Four issues guide precedent: predictability, reliability, efficiency, and equality.

· Instead of being expressly specified by a constitution or a legislature, the common law is based on judicial decisions.

· Common law is sometimes called case law, judiciary law, judge-made law, customary law, or unwritten law.

Sources and Types of Law

· The criminal law represents the state against individuals.
· The first 10 amendments, the Bill of Rights, are an especially important cornerstone of the criminal law.

· Substantive laws proscribing murder, rape, robbery, and the like originate from statutes provided by Congress and state legislatures. Procedural law specifies how the criminal justice system is allowed to deal with those who break the law.
· Several agencies that govern health, customs, the environment, and parole promulgate administrative rules that are enforceable by the criminal law.

· Civil law is concerned with disputes between individuals. It deals with contracts, personal property, maritime law, and commercial law.

Classifications of Crime

· Crime can be classified into three categories: felonies, misdemeanors, and inchoate offenses.

· Felonies, the most serious types of crime, include murder, rape, assault, larceny, arson, and other offenses at the state and federal level.

· Misdemeanors are less serious than felonies and are subject to less severe penalties. Usually, the maximum incarceration for a misdemeanor is up to one year in jail. 

· A crime could be categorized as either a misdemeanor or a felony, depending on the circumstances.

· Inchoate offenses are crimes that do not have to be completed for the offender to be arrested, charged, and punished. The three inchoate offenses are attempt, conspiracy, and solicitation.
Criminal Defense

· Five elements, called the corpus delicti (meaning “body of the crime”), must be present for an act to be labeled a crime: the criminal act (actus reus); criminal intent (mens rea); the relationship between actus reus and mens rea (concurrence). Two more elements must be present in some offenses: attendant circumstances and the result.
· Strict liability offenses are the primary exception to the requirement of the presence of both mens rea and actus reus. Strict liability offenses usually are crimes that concern the public’s welfare.

· Six arguments can be used in the defense against a criminal indictment: my client did not do it; my client did it, but is not responsible because he or she is insane; my client did it but has a good excuse; my client did it but has a good reason; my client did it but should be acquitted because the police or the prosecutor cheated; my client did it but was influenced by outside forces. 

Key Terms

Actus reus “Guilty deed”; the physical action of a criminal offense.

Affirmative defense A defense in which the defendant must provide evidence that excuses the legal consequences of an act that the defendant has been proven to have committed.

Alibi A defense that involves the defendant(s) claiming not to have been at the scene of a criminal offense when it was committed.

Attendant circumstances Additional conditions that define a given criminal offense.

Beyond a reasonable doubt The highest level of proof required to win a case; necessary in criminal cases to procure a guilty verdict.

Bill of Rights The first 10 amendments to the U.S. Constitution, which guarantee fundamental rights and privileges to citizens.

Case law The published decisions of courts that create new interpretations of the law and can be cited as precedent.

Civil law The law that governs private rights as opposed to the law that governs criminal issues.

Code of Hammurabi An ancient code instituted by Hammurabi, a ruler of Babylonia, dealing with criminal and civil matters.

Common law Laws that are based on customs and general principles and that may be used as precedent or for matters not addressed by statute.

Concurrence The coexistence of actus reus and mens rea.

Corpus delicti “Body of the crime”; the criminal offense.

Criminal law The law specifying the prosecution by the government of a person or people for an act that has been classified as a criminal offense.

Double jeopardy Prosecution of a defendant in the same jurisdiction for an offense for which the defendant has already been prosecuted and convicted or acquitted.

Entrapment The use of extreme means by law enforcement to pressure someone to break the law.

Felony (from Chapter 1) An offense punishable by a sentence of more than a year in state or federal prison and sometimes by death.

Habeas corpus An order to have a prisoner/detainee brought before the court to determine if it is legal to hold the prisoner/detainee.

Inchoate offense An offense composed of acts necessary to commit another offense.

Infancy In legal terminology, the state of a child who has not yet reached a specific age; almost all states end infancy at age 18.

Infraction In most jurisdictions, a minor civil offense that is not serious enough to warrant curtailing an offender’s freedom.

Insanity defense A defense that attempts to give physical or psychological reasons that a defendant cannot comprehend his or her criminal actions, their harm(s), or their punishment.

Magna Carta “Great Charter”; a guarantee of liberties signed by King John of England in 1215 that influenced many modern legal and constitutional principles.

Mens rea “Guilty mind”; intent or knowledge to break the law.

Misdemeanor (from Chapter 1) A minor criminal offense punishable by a fine and/or jail time for up to one year.

Penal code A code of laws that deals with crimes and the punishments for them.

Precedent A prior legal decision used as a basis for deciding a later, similar case.

Preponderance of the evidence The burden of proof in a civil trial, which requires that more than 50 percent of the evidence be in the plaintiff’s favor.

Procedural law Law that specifies how the criminal justice system is allowed to deal with those who break the law or are accused of breaking the law.

Rule of law In the context of criminal justice, the government cannot punish any individual without strict adherence to clear, fair, and defined rules, laws, and procedures.

Stare decisis The doctrine under which courts adhere to legal precedent.

Statute A law enacted by a legislature.

Statutory law The type of law that is enacted by legislatures, as opposed to common law.

Statutory rape Sexual activity conducted with a person who is younger than a specified age or incapable of valid consent because of mental illness, mental handicap, intoxication, unconsciousness, or deception.

Strict liability Responsibility for a criminal offense without intention to break the law.

Substantive law Law that describes which behaviors have been defined as criminal offenses.
Tort law An area of the law that deals with civil acts that cause harm and injury, including libel, slander, assault, trespass, and negligence.
Short-Answer Questions

1. Trace the development of criminal law. What were the contributions of the Code of Hammurabi and the Magna Carta?

2. What are the various sources of the law? Which of these sources is the most important?

3. What is the difference between substantive law and procedural law? Which applies to offenders and which applies to criminal justice practitioners?

4. What three elements must be present for an act to be labeled a crime? Provide an example of a crime that includes all three of these features.

5. List and discuss six arguments a defense attorney might use to mitigate the culpability of the defendant. Which of these arguments is the most convincing, provided the attorney could make a plausible explanation?

Study Guide Questions

Multiple Choice

	1.
	Case law is another term for this.

	a.
	tort law

	b.
	Hammurabic law

	c.
	statutory law

	d.
	common law

	
	

	2.
	These proscribe criminal behavior.

	a.
	the first 10 Constitutional amendments

	b.
	statutes

	c.
	administrative rules

	d.
	procedural law

	
	

	3.
	A case is between an individual and the government in this type of law.

	a.
	criminal

	b.
	civil

	c.
	tort

	d.
	common

	
	

	4.
	This document dictated protections from the English government.

	a.
	Treaty of Versailles

	b.
	Bill of Rights

	c.
	Magna Carta

	d.
	U.S. Constitution

	
	

	5.
	Substantive law covers this offense.

	a.
	search without a warrant

	b.
	an arrestee is not informed of his/her rights

	c.
	assault

	d.
	an illegal seizure

	
	

	6.
	Common law is based on this doctrine.

	a.
	precedent

	b.
	justice

	c.
	manifest destiny

	d.
	fairness

	
	

	7.
	Community service is a likely punishment for an offender who has committed one of these.

	a.
	murder

	b.
	felony

	c.
	misdemeanor

	d.
	inchoate offense

	
	

	8.
	Mens rea refers to this.

	a.
	criminal intent

	b.
	criminal act

	c.
	concurrence

	d.
	corpus delicti

	
	

	9.
	Felons may not be allowed to do this, depending on the jurisdiction.

	a.
	Run for public office.

	b.
	Have children.

	c.
	Leave the country.

	d.
	Leave the state.

	
	

	10.
	This legal principle binds courts by the decisions of previous courts.

	a.
	mea culpa

	b.
	voir dire

	c.
	lex talionis

	d.
	stare decisis


True/False

	1.
	Parole agencies may not enact rules limiting the freedom of parolees.
	_____

	
	
	

	2.
	A defendant who loses a civil case may go to prison.
	_____

	
	
	

	3.
	Cases decided in one judicial circuit are not necessarily influential in all circuits.
	_____

	
	
	

	4.
	Misdemeanants sometimes receive alternative sentences.
	_____

	
	
	

	5.
	Common law is not based on the doctrine of precedent.
	_____

	
	
	

	6.
	The law not only defines socially unacceptable behaviors, but also regulates how behavior is punished.
	_____

	
	
	

	7.
	The Bill of Rights specifies the freedoms of U.S. citizens.
	_____

	
	
	

	8.
	Tort law is a form of criminal law.
	_____

	
	
	

	9.
	Statutes are published in penal codes.
	_____

	
	
	

	10.
	The Code of Hammurabi is a quite recent development in the law.
	_____


Fill in the Blank

Term list: amendments, alibi, concurrence, corpus delicti, criminal, double jeopardy, inchoate, jurisdiction, Magna Carta, precedent, procedural law.
	1.
	_____ specifies how the criminal justice system may deal with defendants and offenders.



	2.
	Case law is greatly influenced by the issue of _____.

	3.
	_____ requires judges to consider how previous cases have dealt with similar issues. 



	4.
	The Bill of Rights consists of the first 10 _____ to the Constitution.



	5.
	The existence of other means to protect society against undesirable behavior is one of the criteria that determine what behaviors are made _____.



	6.
	Conspiracy is an example of an _____ offense.



	7.
	_____ is the principle that states that a person cannot be tried for the same crime twice.



	8.
	Actus reus, mens rea, and _____ must be present for an act to be considered a crime.



	9.
	The legal term for “body of the crime” is _____.



	10.
	The thirteenth-century _____ conceded legal rights to the English barons and people.


Closer Look Hunt 

Read the Closer Look feature carefully, noting how it illustrates issues covered in the chapter.
· Watson Murder
Find items that exemplify, explain, or even appear to contradict topics from the chapter. Write short summaries of these items in the spaces provided. If possible, find one local item and one national item. Suggested topics are listed below.
The Constitution

Statutes

Criminal law

Civil law

Substantive law

Procedural law

Case law

Felonies

Misdemeanors

Inchoate offenses 

Criminal responsibility

Criminal defense
What Agency Am I?

Peruse the following descriptions of federal criminal justice–related agencies, programs, and bureaus and find the matching organization in the list. Hint: Use the web addresses in the list to check the agencies’ websites.
A. I am the office of the chief law enforcement officer of the federal government. This law enforcement officer represents the United States in general legal matters and advises the president and heads of executive government departments when requested. He or she also represents the government before the U.S. Supreme Court in cases of exceptional gravity or importance. 

B. My attorneys serve as the nation’s principal litigators under the direction of the attorney general. There are 93 U.S. Attorneys stationed throughout the United States, Puerto Rico, the Virgin Islands, Guam, and the Northern Mariana Islands. The attorneys prosecute criminal cases brought by the federal government, prosecute and defend civil cases in which the United States is a party, and collect debts owed the federal government. 

C. I represent the United States, its departments and agencies, members of Congress, cabinet officers, and other federal employees. My litigation involves the defense of challenges to presidential actions; national security issues; benefit programs; energy policies; commercial issues such as contract disputes, banking insurance, patents, fraud, and debt collection; all manner of accident and liability claims; and criminal violations of the immigration and consumer protection laws. I confront significant policy issues, which often rise to constitutional dimensions, in defending and enforcing various federal programs and actions.
	Department of Justice Civil Division
	usdoj.gov/civil

	Federal Trade Commission
	ftc.gov

	National Criminal Justice Reference Service
	ncjrs.gov

	National Institute of Justice
	nij.gov

	Office of the Attorney General
	justice.gov/ag

	Uniform Crime Reports (FBI)
	fbi.gov/stats-services/crimestats

	U.S. Attorneys
	usdoj.gov/usao


Key Term Crossword

Across

2.
An ancient code instituted by Hammurabi, a ruler of Babylonia, dealing with criminal and civil matters.

5.
A defense that attempts to give physical or psychological reasons that a defendant cannot comprehend his or her criminal actions, their harm(s), or their punishment.

6.
The physical action of a criminal offense. “Guilty deed.”

9.
The use of extreme means by law enforcement to pressure someone to break the law.

12.
The coexistence of actus reus and mens rea.

15.
Refers to the burden of proof in a civil trial, which requires that more than 50 percent of the evidence be in the plaintiff's favor.

17.
A defense in which the defendant must provide evidence that excuses the legal consequences of an act that the defendant has been proven to have committed.

18.
The law that governs private rights as opposed to the law that governs criminal issues.

24.
The type of law that is enacted by legislatures, as opposed to common law.

25.
In most jurisdictions, an infraction is a minor civil offense that is not serious enough to warrant curtailing an offender’s freedom.

26.
The published decisions of courts that create new interpretations of the law and can be cited as precedent.

28.
An area of the law that deals with civil acts that cause harm and injury, including libel, slander, assault, trespass, and negligence.

29.
A code of laws that deals with crimes and the punishments for them.

30.
Refers to the highest level of proof required to win a case; necessary in criminal cases to procure a guilty verdict.

31.
In the context of criminal justice, the government cannot punish any individual without strict adherence to clear, fair, and defined rules, laws, and procedures.

32.
“Great Charter”; a guarantee of liberties signed by King John of England in 1215 that influenced many modern legal and constitutional principles.

33.
In legal terminology, the state of a child who has not yet reached a specific age; almost all states end infancy at age 18.

34.
“Body of the crime”; the criminal offense.

35.
A law enacted by a legislature.

36.
Law that describes which behaviors have been defined as criminal offenses.

Down

1.
Laws that are based on customs and general principles and that may be used as precedent or for matters not addressed by statute.

3.
An order to have a prisoner/detainee brought before the court to determine if it is legal to hold the prisoner/detainee.

4.
A minor criminal offense punishable by a fine and/or jail time for up to one year.

7.
The doctrine under which courts adhere to legal precedent.

8.
“Guilty mind”; intent or knowledge to break the law.

10.
The first 10 amendments to the U.S. Constitution, which guarantee fundamental rights and privileges to citizens.

11.
An offense composed of acts necessary to commit another offense.

13.
Additional conditions that define a given criminal offense.

14.
A prior legal decision used as a basis for deciding a later, similar case.

16.
An offense punishable by a sentence of more than a year in state or federal prison and sometimes by death.

19.
The criminal law specifies the prosecution by the government of a person or people for an act that has been classified as a criminal offense.

20.
A defense that involves the defendant(s) claiming not to have been at the scene of a criminal offense when it was committed.

21.
Prosecution of a defendant in the same jurisdiction for an offense for which the defendant has already been prosecuted and convicted or acquitted.

22.
Responsibility for a criminal offense without intention to break the law.

23.
Law that specifies how the criminal justice system is allowed to deal with those who break the law or are accused of breaking the law.

27.
Sexual activity conducted with a person who is younger than a specified age or incapable of valid consent because of mental illness, mental handicap, intoxication, unconsciousness, or deception. 
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