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Arizona State Legislature v. Arizona Independent Redistricting Commission, ___ U.S. ___ (2015)


Concerned with partisan gerrymandering, Arizona voters in 2000 passed an amendment to the state constitution through the initiative process that established the Arizona Independent Redistricting Commission (AIRC) and empowered that commission to draw federal and state legislative districts after each decennial census.  When that commission created new congressional districts after the 2010 census, the Arizona state legislation filed a lawsuit asking the local federal district court to declare that measure unconstitutional under the elections clause of Article I, Section 4.  The constitutional provision declares, “The Times, Places and Manner of holding Elections for Senators and Representatives shall be prescribed in each State by the Legislature thereof; but the Congress may at any time may by Law make or alter such Regulations.”  The Arizona legislature maintained that this clause vested the state representative assembly with the exclusive power to determine legislative districts.  The AIRC insisted that the elections clause permitted the lawmaking power in the state to determine legislative districts and did not confine that power to the state representative assembly.  A three-judge federal district court panel rejected the Arizona legislature’s constitutional claims.  The legislature appealed that decision to the Supreme Court of the United States.


The Supreme Court by a 7-2 vote ruled that the Arizona legislature had standing to challenge the constitutionality of the AIRC, but by a 5-4 vote held that the AIRC was constitutionally empowered to draw legislative districts.  Justice Ruth Bader Ginsburg’s majority opinion insisted that the Constitution as originally framed and existing precedent permitted the people in each state to determine where to vest the power to draw legislative districts.  What arguments does Justice Ginsburg make to justify her claim about the original meaning of the Constitution?  How does she interpret past precedents?  Why does Chief Justice John Roberts disagree with her conclusions?  Who has the better of the argument?  To what extent did the common sentiment that legislatures are too partisan to draw legislative districts influence the majority decision?  Should such decisions influence the majority decision?  Justice Clarence Thomas accuses the majority of showing an unprecedented solicitude for federalism in this case?  Is that accusation correct?  Should state legislatures have standing to sue?
Justice GINSBURG delivered the opinion of the Court.

. . . .

In particular, the Arizona Constitution “establishes the electorate [of Arizona] as a coordinate source of legislation” on equal footing with the representative legislative body.  The initiative, housed under the article of the Arizona Constitution concerning the “Legislative Department” and the section defining the State's “legislative authority,” reserves for the people “the power to propose laws and amendments to the constitution.”  The Arizona Constitution further states that “[a]ny law which may be enacted by the Legislature under this Constitution may be enacted by the people under the Initiative.” Accordingly, “[g]eneral references to the power of the ‘legislature’ “in the Arizona Constitution “include the people's right . . . to bypass their elected representatives and make laws directly through the initiative.”

. . . .

. . . . “To qualify as a party with standing to litigate,” the Arizona Legislature “must show, first and foremost,” injury in the form of “ ‘invasion of a legally protected interest’ that is ‘concrete and particularized’ and ‘actual or imminent.’” The Legislature's injury also must be “fairly traceable to the challenged action” and “redressable by a favorable ruling.” 

. . . .

In Coleman v. Miller (1939) . . .  plaintiffs were 20 (of 40) Kansas State Senators, whose votes “would have been sufficient to defeat [a] resolution ratifying [a] proposed [federal] constitutional amendment.”  We held they had standing to challenge, as impermissible under Article V of the Federal Constitution, the State Lieutenant Governor's tie-breaking vote for the amendment.  Coleman . . . stood “for the proposition that legislators whose votes would have been sufficient to defeat (or enact) a specific legislative Act have standing to sue if that legislative action goes into effect (or does not go into effect), on the ground that their votes have been completely nullified.” Our conclusion that the Arizona Legislature has standing fits that bill. Proposition 106, together with the Arizona Constitution's ban on efforts to undermine the purposes of an initiative would “completely nullif[y]” any vote by the Legislature, now or “in the future,” purporting to adopt a redistricting plan. . . .
. . . . 

Before focusing directly on the statute and constitutional prescriptions in point, we summarize this Court's precedent relating to appropriate state decisionmakers for redistricting purposes. Three decisions compose the relevant case law.
Davis v. Hildebrant (1916) involved an amendment to the Constitution of Ohio vesting in the people the right, exercisable by referendum, to approve or disapprove by popular vote any law enacted by the State's legislature. . . . This Court affirmed the Ohio Supreme Court's judgment [that the state constitutional amendment was constitutional under the federal constitution]. In upholding the state court's decision, we recognized that the referendum was “part of the legislative power” in Ohio, legitimately exercised by the people to disapprove the legislation creating congressional districts. For redistricting purposes, Hildebrant thus established, “the Legislature” did not mean the representative body alone. Rather, the word encompassed a veto power lodged in the people. 
. . . .

Smiley v. Holm (1932) raised the question whether legislation purporting to redistrict Minnesota for congressional elections was subject to the Governor's veto. . . .  In holding that the Governor's veto counted, we distinguished instances in which the Constitution calls upon state legislatures to exercise a function other than lawmaking. State legislatures, we pointed out, performed an “electoral” function “in the choice of United States Senators under Article I, section 3, prior to the adoption of the Seventeenth Amendment,”16 a “ratifying” function for “proposed amendments to the Constitution under Article V,” as explained in Hawke v. Smith, and a “consenting” function “in relation to the acquisition of lands by the United States under Article I, section 8, paragraph 17. In contrast to those other functions, we observed, redistricting “involves lawmaking in its essential features and most important aspect.”  Lawmaking, we further noted, ordinarily “must be in accordance with the method which the State has prescribed for legislative enactments.”  In Minnesota, the State's Constitution had made the Governor “part of the legislative process.” And the Elections Clause, we explained, respected the State's choice to include the Governor in that process, although the Governor could play no part when the Constitution assigned to “the Legislature” a ratifying, electoral, or consenting function. Nothing in the Elections Clause, we said, “attempt[ed] to endow the legislature of the State with power to enact laws in any manner other than that in which the constitution of the State ha[d] provided that laws shall be enacted.” 

. . . .

Constantly resisted by The Chief Justice, but well understood in opinions that speak for the Court: “[T]he meaning of the word ‘legislature,’ used several times in the Federal Constitution, differs according to the connection in which it is employed, depend[ent] upon the character of the function which that body in each instance is called upon to exercise.”  Thus “the Legislature” comprises the referendum and the Governor's veto in the context of regulating congressional elections.  In the context of ratifying constitutional amendments, in contrast, “the Legislature” has a different identity, one that excludes the referendum and the Governor's veto. 
In sum, our precedent teaches that redistricting is a legislative function, to be performed in accordance with the State's prescriptions for lawmaking, which may include the referendum and the Governor's veto. The exercise of the initiative, we acknowledge, was not at issue in our prior decisions. But as developed below, we see no constitutional barrier to a State's empowerment of its people by embracing that form of lawmaking.

. . . .

We note, preliminarily, that dictionaries, even those in circulation during the founding era, capaciously define the word “legislature.” Samuel Johnson defined “legislature” simply as “[t]he power that makes laws.” . . . Noah Webster defined the term precisely that way as well. . . . As to the “power that makes laws” in Arizona, initiatives adopted by the voters legislate for the State just as measures passed by the representative body do. As well in Arizona, the people may delegate their legislative authority over redistricting to an independent commission just as the representative body may choose to do. 
The dominant purpose of the Elections Clause, the historical record bears out, was to empower Congress to override state election rules, not to restrict the way States enact legislation. . . . [T]the Clause “was the Framers' insurance against the possibility that a State would refuse to provide for the election of representatives to the Federal Congress.”  The Clause was also intended to act as a safeguard against manipulation of electoral rules by politicians and factions in the States to entrench themselves or place their interests over those of the electorate. . . .  While attention focused on potential abuses by state-level politicians, and the consequent need for congressional oversight, the legislative processes by which the States could exercise their initiating role in regulating congressional elections occasioned no debate. . . . The Elections Clause, however, is not reasonably read to disarm States from adopting modes of legislation that place the lead rein in the people's hands. 
The Arizona Legislature maintains that, by specifying “the Legislature thereof,” the Elections Clause renders the State's representative body the sole “component of state government authorized to prescribe ... regulations ... for congressional redistricting.” . . .  But it is characteristic of our federal system that States retain autonomy to establish their own governmental processes. . . . . We resist reading the Elections Clause to single out federal elections as the one area in which States may not use citizen initiatives as an alternative legislative process. Nothing in that Clause instructs, nor has this Court ever held, that a state legislature may prescribe regulations on the time, place, and manner of holding federal elections in defiance of provisions of the State's constitution. 
. . . . 

The Framers may not have imagined the modern initiative process in which the people of a State exercise legislative power coextensive with the authority of an institutional legislature. But the invention of the initiative was in full harmony with the Constitution's conception of the people as the font of governmental power. . . . Our Declaration of Independence . . . [states]: “Governments are instituted among Men, deriving their just powers from the consent of the governed.” And our fundamental instrument of government derives its authority from “We the People.” In this light, it would be perverse to interpret the term “Legislature” in the Elections Clause so as to exclude lawmaking by the people, particularly where such lawmaking is intended to check legislators' ability to choose the district lines they run in, thereby advancing the prospect that Members of Congress will in fact be “chosen ... by the People of the several States.” 

. . . 
The people, in several States, functioning as the lawmaking body for the purpose at hand, have used the initiative to install a host of regulations governing the “Times, Places and Manner” of holding federal elections. For example, the people of California provided for permanent voter registration, specifying that “no amendment by the Legislature shall provide for a general biennial or other periodic reregistration of voters.”  The people of Ohio banned ballots providing for straight-ticket voting along party lines.  The people of Oregon shortened the deadline for voter registration to 20 days prior to an election.  None of those measures permit the state legislatures to override the people's prescriptions. The Arizona Legislature's theory—that the lead role in regulating federal elections cannot be wrested from “the Legislature,” and vested in commissions initiated by the people—would endanger all of them.

. . . .

The people of Arizona turned to the initiative to curb the practice of gerrymandering and, thereby, to ensure that Members of Congress would have “an habitual recollection of their dependence on the people.” In so acting, Arizona voters sought to restore “the core principle of republican government,” namely, “that the voters should choose their representatives, not the other way around.” The Elections Clause does not hinder that endeavor.

Chief Justice ROBERTS, with whom Justice SCALIA, Justice THOMAS, and Justice ALITO join, dissenting.

 Just over a century ago, Arizona became the second State in the Union to ratify the Seventeenth Amendment. That Amendment transferred power to choose United States Senators from “the Legislature” of each State to “the people thereof.” The Amendment resulted from an arduous, decades-long campaign in which reformers across the country worked hard to garner approval from Congress and three-quarters of the States.  What chumps! Didn't they realize that all they had to do was interpret the constitutional term “the Legislature” to mean “the people”? The Court today performs just such a magic trick with the Elections Clause. . . . The Court's position has no basis in the text, structure, or history of the Constitution, and it contradicts precedents from both Congress and this Court. The Constitution contains seventeen provisions referring to the “Legislature” of a State, many of which cannot possibly be read to mean “the people.” . . . 
. . . .

The majority's textual analysis consists, in its entirety, of one paragraph citing founding era dictionaries. The majority points to various dictionaries that follow Samuel Johnson's definition of “legislature” as the “power that makes laws.”  The notion that this definition corresponds to the entire population of a State is strained to begin with, and largely discredited by the majority's own admission that “[d]irect lawmaking by the people was virtually unknown when the Constitution of 1787 was drafted.”  Moreover, Dr. Johnson's first example of the usage of “legislature” is this: “Without the concurrent consent of all three parts of the legislature, no law is or can be made.” . . . Thus, even under the majority's preferred definition, “the Legislature” referred to an institutional body of representatives, not the people at large.

Any ambiguity about the meaning of “the Legislature” is removed by other founding era sources. “[E]very state constitution from the Founding Era that used the term legislature defined it as a distinct multimember entity comprised of representatives.” The Federalist Papers are replete with references to “legislatures” that can only be understood as referring to representative institutions. 

. . . .

The Constitution includes seventeen provisions referring to a State's “Legislature.” Every one of those references is consistent with the understanding of a legislature as a representative body. More importantly, many of them are only consistent with an institutional legislature—and flatly incompatible with the majority's reading of “the Legislature” to refer to the people as a whole.

Start with the Constitution's first use of the term: “The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.” This reference to a “Branch of the State Legislature” can only be referring to an institutional body, and the explicit juxtaposition of “the State Legislature” with “the People of the several States” forecloses the majority's proposed reading.

The next Section of Article I describes how to fill vacancies in the United States Senate: “if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.” The references to “the Recess of the Legislature of any State” and “the next Meeting of the Legislature” are only consistent with an institutional legislature, and make no sense under the majority's reading. The people as a whole (schoolchildren and a few unnamed others excepted) do not take a “Recess.”

. . . . 

. . . . [T]he most powerful evidence of all comes from the Seventeenth Amendment. Under the original Constitution, Senators were “chosen by the Legislature” of each State, while Members of the House of Representatives were chosen “by the People.” . . . Before long, reformers . . .  launched a protracted campaign to amend the Constitution. . . . At no point in this process did anyone suggest that a constitutional amendment was unnecessary because “Legislature” could simply be interpreted to mean “people.” In fact, as the decades rolled by without an amendment, 28 of the 45 States settled for the next best thing by holding a popular vote on candidates for Senate, then pressuring state legislators into choosing the winner. All agreed that cutting the state legislature out of senatorial selection entirely would require nothing less than to “Strike out” the original words in the Constitution and “insert, ‘elected by the people’ “in its place. 
. . . .

. . . . The majority observes that “the Legislature” of a State may perform different functions under different provisions of the Constitution. . . . The majority, however, leaps from the premise that “the Legislature” performs different functions under different provisions to the conclusion that “the Legislature” assumes different identities under different provisions.

As a matter of ordinary language and common sense, however, a difference in function does not imply a difference in meaning. A car, for example, generally serves a transportation function. But it can also fulfill a storage function. . . . And yet, a person describing a “car” engaged in any of these varied functions would undoubtedly be referring to the same thing.

. . . . 

In Smiley, the petitioner argued—as the Commission does here—that “the Legislature” referred not just to “the two houses of the legislature” but to “the entire legislative power of the state ... however exercised.” The Court did not respond by holding, as the majority today suggests, that “ ‘the Legislature’ comprises the referendum and the Governor's veto in the context of regulating congressional elections,” or that “ ‘the Legislature’ has a different identity” in the Elections Clause than it does in Article V. Instead, the Court in Smiley said this:

Much that is urged in argument with regard to the meaning of the term ‘Legislature’ is beside the point. . . . [T]he term was not one ‘of uncertain meaning when incorporated into the Constitution. What it meant when adopted it still means for purposes of interpretation. A Legislature was then the representative body which made the laws of the people.’ . . . 
The history of the Elections Clause further supports the conclusion that “the Legislature” is a representative body. The first known draft of the Clause to appear at the Constitutional Convention provided that “Each state shall prescribe the time and manner of holding elections.” After revision by the Committee of Detail, the Clause included the important limitation at issue here: “The times and places, and the manner, of holding the elections of the members of each house, shall be prescribed by the legislature of each state ; but their provisions concerning them may, at any time, be altered by the legislature of the United States.”  The insertion of “the legislature” indicates that the Framers thought carefully about which entity within the State was to perform congressional districting. . . .  As the majority acknowledges, the distinction between “the Legislature” and the people “occasioned no debate.” That is because everybody understood what “the Legislature” meant.

The majority contends that its counterintuitive reading of “the Legislature” is necessary to advance the “animating principle” of popular sovereignty.  But the ratification of the Constitution was the ultimate act of popular sovereignty, and the people who ratified the Elections Clause did so knowing that it assigned authority to “the Legislature” as a representative body. The Elections Clause was not, as the majority suggests, an all-purpose “safeguard against manipulation of electoral rules by politicians.” Like most provisions of the Constitution, the Elections Clause reflected a compromise—a pragmatic recognition that the grand project of forging a Union required everyone to accept some things they did not like. . . . .
. . . .

. . . . McPherson v. Blacker (1892) involved a constitutional provision with considerable similarity to the Elections Clause, the Presidential Electors Clause of Article II: “Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors ....“ The question was whether the state legislature, as a body of representatives, could divide authority to appoint electors across each of the State's congressional districts. The Court upheld the law and emphasized that the plain text of the Presidential Electors Clause vests the power to determine the manner of appointment in “the Legislature” of the State. That power, the Court explained, “can neither be taken away nor abdicated.” 
. . . . Hildebrant in no way suggested that the state legislature could be displaced from the redistricting process, and Hildebrant certainly did not hold—as the majority today contends—that “the word [‘Legislature’ in the Elections Clause] encompassed a veto power lodged in the people.” Hildebrant simply approved a State's decision to employ a referendum in addition to redistricting by the Legislature. The result of the decision was to send the Ohio Legislature back to the drawing board to do the redistricting.

In Smiley, the Minnesota Legislature passed a law adopting new congressional districts, and the Governor exercised his veto power under the State Constitution. . . .The Court [held] that the Elections Clause did not prevent a State from applying the usual rules of its legislative process—including a gubernatorial veto—to election regulations prescribed by the legislature.  As in Hildebrant, the legislature was not displaced, nor was it redefined; it just had to start on a new redistricting plan.

. . . . There is a critical difference between allowing a State to supplement the legislature's role in the legislative process and permitting the State to supplant the legislature altogether. Nothing in Hildebrant, Smiley, or any other precedent supports the majority's conclusion that imposing some constraints on the legislature justifies deposing it entirely.

. . . . 
The majority's contrary understanding requires it to accept a definition of “the Legislature” that contradicts the term's plain meaning, creates discord with the Seventeenth Amendment and the Constitution's many other uses of the term, makes nonsense of the drafting and ratification of the Elections Clause, and breaks with the relevant precedents. In short, the effect of the majority's decision is to erase the words “by the Legislature thereof” from the Elections Clause. That is a judicial error of the most basic order. “It cannot be presumed that any clause in the constitution is intended to be without effect; and therefore such a construction is inadmissible.” Marbury v. Madison (1803).

. . . .

The majority today shows greater concern about redistricting practices than about the meaning of the Constitution. I recognize the difficulties that arise from trying to fashion judicial relief for partisan gerrymandering. But our inability to find a manageable standard in that area is no excuse to abandon a standard of meaningful interpretation in this area. This Court has stressed repeatedly that a law's virtues as a policy innovation cannot redeem its inconsistency with the Constitution. . . . 

. . . .

The majority also points to a scattered array of election-related laws and constitutional provisions enacted via popular lawmaking that it claims would be “endangered” by interpreting the Elections Clause to mean what it says. Reviewing the constitutionality of these farflung provisions is well outside the scope of this case. Suffice it to say that none of them purports to do what the Arizona Constitution does here: set up an unelected, unaccountable institution that permanently and totally displaces the legislature from the redistricting process. 
. . . .

Justice SCALIA, with whom Justice THOMAS joins, dissenting.

. . . .

What those who framed and ratified the Constitution had in mind when they entrusted the “judicial Power” to a separate and coequal branch of the Federal Government was the judicial power they were familiar with—that traditionally exercised by English and American courts. The “cases” and “controversies” that those courts entertained did not include suits between units of government regarding their legitimate powers. The job of the courts was, in Chief Justice Marshall's words, “solely, to decide on the rights of individuals.” Marbury v. Madison (1803). . . .
. . . . 

We consult history and judicial tradition to determine whether a given “ ‘disput[e is] appropriately resolved through the judicial process.’” What history and judicial tradition show is that courts do not resolve direct disputes between two political branches of the same government regarding their respective powers. Nearly every separation-of-powers case presents questions like the ones in this case. But we have never passed on a separation-of-powers question raised directly by a governmental subunit's complaint. We have always resolved those questions in the context of a private lawsuit in which the claim or defense depends on the constitutional validity of action by one of the governmental subunits that has caused a private party concrete harm. That is why, for example, it took this Court over 50 years to rule upon the constitutionality of the Tenure of Office Act, passed in 1867. If the law of standing had been otherwise, “presumably President Wilson, or Presidents Grant and Cleveland before him, would ... have had standing, and could have challenged the law preventing the removal of a Presidential appointee without the consent of Congress.” 
 . . . . 

[T]the Senators in Coleman v. Miller had their votes nullified.  . . . . In the present case we could make the accurate-in-fact distinction that in Coleman individual legislators were found to have standing, whereas here it is the governmental body, the Arizona Legislature, that seeks to bring suit. But the reality is that the supposed holding of Coleman stands out like a sore thumb from the rest of our jurisprudence, which denies standing for intragovernmental disputes.

. . . . 

[In Coleman, there were] two votes to affirm on the merits, two to reverse on the merits (without discussing standing) and four to dismiss for lack of standing. Justice Stanley Reed, who was on the Court and apparently participated in the case, is not mentioned in any of the opinions recorded in the United States Reports. So, in order to find Coleman a binding precedent on standing, rather than a 4–to–4 standoff, one must assume that Justice Reed voted with Hughes. There is some reason to make that assumption: The four Justices rejecting standing went on to discuss the merits, because “the ruling of the Court just announced removes from the case the question of petitioners' standing to sue.” . . .  A pretty shaky foundation for a significant precedential ruling. . . . The peculiar decision in Coleman should be charitably ignored.

. . . .

Normally, having arrived at that conclusion [no standing], I would express no opinion on the merits unless my vote was necessary to enable the Court to produce a judgment. In the present case, however, the majority's resolution of the merits question (“legislature” means “the people”) is so outrageously wrong, so utterly devoid of textual or historic support, so flatly in contradiction of prior Supreme Court cases, so obviously the willful product of hostility to districting by state legislatures, that I cannot avoid adding my vote to the devastating dissent of the Chief Justice.

Justice THOMAS, with whom Justice SCALIA joins, dissenting.

. . . .

The conduct of the Court in so many other cases reveals a different attitude toward the States in general and ballot initiatives in particular. Just last week, in the antithesis of deference to state lawmaking through direct democracy, the Court cast aside state laws across the country—many of which were enacted through ballot initiative—that reflected the traditional definition of marriage. See Obergefell v. Hodges (2015)
. . . .  The ballot initiative in this case, unlike those that the Court has previously treated so dismissively, was unusually democracy-reducing. It did not ask the people to approve a particular redistricting plan through direct democracy, but instead to take districting away from the people's representatives and give it to an unelected committee, thereby reducing democratic control over the process in the future. The Court's characterization of this as direct democracy at its best is rather like praising a plebiscite in a “banana republic” that installs a strongman as President for Life. And wrapping the analysis in a cloak of federalism does little to conceal the flaws in the Court's reasoning.

I would dispense with the faux federalism and would instead treat the States in an evenhanded manner. That means applying the Constitution as written. Although the straightforward text of Article I, § 4, prohibits redistricting by an unelected, independent commission, Article III limits our power to deciding cases or controversies. Because I agree with Justice SCALIA that the Arizona Legislature lacks Article III standing to assert an institutional injury against another entity of state government, I would dismiss its suit. 
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