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Chapter 2: The Early National Era - Federalism

Thomas Jefferson, Letter to Samuel Kercheval (1816)!

In 1816, Samuel Kercheval asked Thomas Jefferson to endorse his call for a constitutional convention to
draft a new constitution for the state of Virginia. Kercheval’s effort was part of a recurrent debate in Virginia
during the Jeffersonian era over whether the state constitution should be revised so as to make the government more
democratic and to give more legislative seats to the western part of the state. Nonetheless, the state legislators
successfully resisted the call for a constitutional convention until finally giving in to public pressure in 1829.
Jefferson would not live to see the meeting of that convention. Wary of exerting undue influence over public affairs
as a consequence of his stature as a former president, Jefferson was reluctant to speak publicly on the convention
issue. He was willing to share his thoughts privately, however, and in doing so reemphasized his longstanding belief
that constitutional forms should be as democratic as possible and that the constitutions themselves should be subject
to frequent revision. It was a point on which he and his close friend James Madison had long disagreed. Although he
specifically criticized certain features of the Virginia state constitution, many of those features were shared by the
U.S. Constitution as well.

... [L]et it be agreed that a government is republican in proportion as every member composing
it has his equal voice in the direction of its concerns (not indeed in person, which would be impracticable
beyond the limits of a city, or small township, but) by representatives chosen by himself, and responsible
to him at short periods, and let us bring to the test of this canon every branch of our constitution.

In the legislature, the House of Representatives is chosen by less than half the people, and not at
all in proportion to those who do choose. The Senate are still more disproportionate, and for long terms
of irresponsibility. In the Executive, the Governor [who is chosen by the legislature] is entirely
independent of the choice of the people, and of their control; his Council equally so, and at best but a fifth
wheel to a wagon. In the Judiciary, the judges of the highest courts are dependent on none but
themselves. In England, where judges were named and removable at the will of an hereditary executive,
from which branch most misrule was feared, and has flowed, it was a great point gained, by fixing them
for life, to make them independent of that executive. But in a government founded on the public will, this
principle operates in an opposite direction, and against that will. . . .

But it will be said, it is easier to find faults than to amend them. I do not think their amendment
so difficult as is pretended. Only lay down true principles, and adhere to them inflexibly. Do not be
frightened into their surrender by the alarms of the timid, or the croakings of wealth against the
ascendency of the people. If experience be called for, appeal to that of our fifteen or twenty governments
for forty years, and show me where the people have done half the mischief in these forty years, that a
single despot would have done in a single year; or show half the riots and rebellions, the crimes and the
punishments, which have taken place in any single nation, under kingly government, during the same
period. The true foundation of republican government is the equal right of every citizen, in his person
and property, and in their management. Try by this, as a tally, every provision of our constitution, and
see if it hangs directly on the will of the people. Reduce your legislature to a convenient number for full,
but orderly discussion. Let every man who fights or pays, exercise his just and equal right in their

1 Excerpt taken from The Writings of Thomas Jefferson, ed. Paul Leicester Ford, vol. 10 (New York: G.P. Putnam’s Sons,
1899), 37.
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election. Submit them to approbation or rejection at short intervals. Let the executive be chosen in\the
same way, and for the same term, by those whose agent he is to be; and leave no screen of a council
behind which to skulk from responsibility. It has been thought that the people are not competent electors
of judges learned in the law. But I do not know that this is true, and, if doubtful, we ghould, follow
principle. In this, as in many other elections, they would be guided by reputation, which‘would not err
oftener, perhaps, than the present mode of appointment. . . .

....Jam not among those who fear the people. . ..

Some men look at constitutions with sanctimonious reverence, and deem them like the arc of the
covenant, too sacred to be touched. They ascribe to the men of the preceding age a wisdom more than
human, and suppose what they did to be beyond amendment. I knew that age well; I belonged to it, and
labored with it. It deserved well of its country. It was very like the present, but without the experience of
the present; and forty years of experience in government is worth a century of book-reading; and this
they would say themselves, were they to rise from the dead. I am certainly not an advocate for frequent
and untried changes in laws and constitutions. I think moderate imperfections had better be borne with;
because, when once known, we accommodate ourselves to them, and find practical means of correcting
their ill effects. But I know also, that laws and institutions must go hand in hand with the progress of the
human mind. As that becomes more developed, more enlightened, as new discoveries are made, new
truths disclosed, and manners and opinions change with the change of circumstances, institutions must
advance also, and keep pace with the times. We might as well require a man to wear still the coat which
fitted him when a boy, as civilized society to remain ever under the regimen of their barbarous ancestors.
It is this preposterous idea which has lately deluged Europe in blood. Their monarchs, instead of wisely
yielding to the gradual change of circumstances, of favoring progressive accommodation to progressive
improvement, have clung to old abuses, entrenched themselves behind steady habits, and obliged their
subjects to seek through blood and violence rash and ruinous innovations, which, had they been referred
to the peaceful deliberations and collected wisdom of the nation, would have been put into acceptable
and salutary forms. Let us follow no such examples, nor weakly believe that one generation is not as
capable as another of taking care of itself, and of ordering its own affairs. Let us, as our sister States have
done, avail ourselves of our reason and experience, to correct the crude essays of our first and
unexperienced, although wise, virtuous, and well-meaning councils. And lastly, let us provide in our
constitution for its revision at stated periods. What these periods should be, nature herself indicates. By
the European tables of mortality, of the adults living at any one moment of time, a majority will be dead
in about nineteen years. At the end of that period, then, a new majority is come into place; or, in other
words, a new generation. Each generation is as independent as the one preceding, as that was of all which
had gone before. It has then, like them, a right to choose for itself the form of government it believes most
promotive of its own happiness; consequently, to accommodate to the circumstances in which it finds
itself, that received from its predecessors; and it is for the peace and good of mankind, that a solemn
opportunity of doing this every nineteen or twenty years, should be provided by the constitution; so that
it may be handed on, with periodical repairs, from generation to generation. . . . [TThe dead have no
rights. They are nothing; and nothing cannot own something. . . . This corporeal globe, and everything
upon it, belong to its present corporeal inhabitants, during their generation. They alone have a right to
direct what is the concern of themselves alone, and to declare the law of that direction; and this
declaration can only be made by their majority. That majority, then, has a right to depute representatives
to a convention, and to make the constitution what they think will be the best for themselves. . . .

Note: Caught up in the excitement of early days of the French Revolution in the summer of 1789, Thomas
Jefferson, then serving as an American envoy in Paris, wrote to James Madison “because a subject comes
into my head.” In the letter, Jefferson took up the general question of “whether one generation has a right
to bind another,” and considered the implications of his assumption that it does not for the contracting of
public debt, the granting of copyrights, and the writing of constitutions. In each case, Jefferson argued,
one generation must take care not to burden the next, and no public commitments should be made that
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would last more than 19 years, which he calculated was the amount of time it took for one generation to
replace another. On constitutions, he wrote:

“On similar ground it may be proved, that no society can make a perpetual constittition;
or even a perpetual law. The earth belongs always to the living generation: they may,
manage it, then, and what proceeds from it, as they please, during their usufruct, They.
are masters, too, of their own persons, and consequently may govern them as’they
please. But persons and property make the sum of the objects of government. The
constitution and the laws of their predecessors are extinguished then, in their natural
course, with those whose will gave them being. This could preserve that being, till it
ceased to be itself, and no longer. Every constitution, then, and every law, naturally
expires at the end of thirty-four years. If it be enforced longer, it is an act of force, and not
of right. It may be said, that the succeeding generation exercising, in fact, the power of
repeal, this leaves them as free as if the constitution or law had been expressly limited to
thirty-four years only. In the first place, this objection admits the right, in proposing an
equivalent. But the power of repeal is not an equivalent. It might be, indeed, if every
form of government were so perfectly contrived, that the will of the majority could
always be obtained, fairly and without impediment. But this is true of no form: The
people cannot assemble themselves; their representation is unequal and vicious. Various
checks are opposed to every legislative proposition. Factions get possession of the public
councils, bribery corrupts them, personal interests lead them astray from the general
interests of their constituents; and other impediments arise, so as to prove to every
practical man, that a law of limited duration is much more manageable than one which
needs a repeal.”?

2 Thomas Jefferson, “To James Madison, September 6, 1789,” in The Papers of Thomas Jefferson, ed. Julian P. Boyd, vol.
15 (Princeton, N.J.: Princeton University Press, 1958), 395-396.
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