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Supplementary Material

Chapter 4:  The Early National Era – Separation of Powers



William Wirt, Opinion on the President and Accounting Officers (1823)[footnoteRef:1] [1:  Excerpt taken from William Wirt, The President and Accounting Officers, October 20, 1823, 1 Op. Att’y Gen. 624 (1854).] 



Major Joseph Wheaton was a former quarter-master in the army who had supplied whiskey to the navy during the War of 1812. He had sought reimbursement from the Treasury Department for those expenses but was dissatisfied with the accounting of the Treasury’s auditor. After exhausting his appeals within the Treasury Department, he had petitioned Congress for an adjustment of his account but to no avail. He now turned to President Monroe to go through his receipts, and Monroe sought an opinion from his attorney general. Was he obliged to consider Wheaton’s appeal as part of his constitutional responsibilities to take care that the laws are faithfully executed?
Wirt’s opinion let President Monroe off the hook from becoming the “accountant general of the government.” However, in doing so he also drew a sharp line between the president and the executive branch. Wirt would treat ordinary executive officials in a manner similar to how we now think of independent agencies. In Wirt’s view, the executive departments were ultimately tools of Congress for implementing its policies. Was Wirt’s opinion empowering or limiting of the president, or both? Did it weaken presidential control over the executive branch? Is this view that the executive departments are tools of Congress consistent with Article II’s assertion that the executive power is vested in the president? Is it consistent with the president’s responsibility to take care that the laws are faithfully executed?


. . . .
1. It appears to me that you [the president] have no power to interfere [with the decision of an accounting officer in the Treasury Department].
The constitution of the United States requires the President, in general terms, to take care that the laws be faithfully executed; that is, it places the officers engaged in the execution of the laws under his general superintendence: he is to see that they do their duty faithfully; and on their failure, to cause them to be displaced, prosecuted, or impeached, according to the nature of the case. In case of forcible resistance to the laws, too, so as to require the interposition of the power of the government to overcome the illegal resistance, he is to see that the power be furnished. But it could never have been the intention of the constitution, in assigning the general power to the President to take care that the laws be executed, that he should in person execute them himself. . . . [T]o call upon him to perform such duties himself, would be not only to require him to perform an impossibility himself, but take upon himself the responsibility of all the subordinate executive officers of the government—a construction too absurd to be seriously contended for. But the requisition of the constitution is, that he shall take care that the laws be executed. If the laws, then, require a particular officer by name to perform a duty, not only is that officer bound to perform it, but no other officer can perform it without a violation of the law; and were the President to perform it, he would not only be taking care that the laws were faithfully executed, but he would be violating them himself. The constitution assigns to Congress the power of designating the duties of particular officers: the President is only required to take care that they execute them faithfully. . . . He is not to perform the duty, but to see that the officer assigned by law performs his duty faithfully—that is, honestly: not with perfect correctness of judgment, but honestly. . . . 
It would be strange, indeed, if it were otherwise. The office of President is ordained for very different purposes than that of settling individual accounts. The constitution has committed to him the care of the great interests of the nation, in all its foreign and domestic relations. . . . How will it be possible for the President to perform these great duties, if he is also to exercise the appellate power of revising and correcting the settlement of all the individual accounts which pass through the hands of the accounting officers? Let it be remembered that, out of the vast multitude of these accounts which are annually settled by these officers, there are very few which are settled to the entire satisfaction of the claimants; and if every dissatisfied claimant has a right to appeal to the President, and call upon him to revise and correct the settlement, the President would be constrained to abandon the great national objects which are committed to his peculiar care, and become the accountant general of the government. . . . 
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