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Relevant court forms relating to this chapter:

· N316 or N316A Information Hearing
· High Court taking control of goods -PF 86A Request for Issue of Writ of Control (or Form N293A Combined Certificate of Judgment and Request for Issue of Writ of Control) plus form number 53-57 draft Writ of Control 
· County Court taking control of goods – N323 Request for Warrant of Control
· N337 (Application) Attachment of Earnings
· N349 (Application) Third Party Debt Order
· N379 or N380 (Application) Charging Order
· N208 (Part 8 Claim Form) Order for Sale
Relevant parts of the CPR and its PDs: 7, 8, 44, 45, and 71–74, 83 -86 
Whilst there is no ‘litigation train’ diagram to this chapter, enforcement is dealt with in the interactive ‘litigation train’ diagram which is also available on the Online Resource Centre.

1 Introduction 
The legal practitioner is very often involved in the enforcement of judgments that arise from money debts for clients either as part of a litigation team or as part of the debt recovery department. The legal practitioner is required to be aware of a range of enforcement methods. However, it is understanding which particular method or methods are most appropriate in terms of recovery of debt, costs outlay, and time-that will ensure that the legal practitioner works effectively in the recovery of money judgments.

The Tribunals, Courts and Enforcement Act 2007 (TCEA 2007) has implemented some major changes to how our debt recovery is implemented over the past few years. Significant changes were brought into force in April 2014. These changes have arisen from TCEA 2007 Part 3 and Schedules 12 and 13 and primarily concern High and County Court taking control of goods (formerly known as execution). The CPR have also consequently been substantially amended and these amendments are noted in this chapter.

It is also important to highlight here that the practice of enforcement agents (sometimes still referred to as Bailiffs in the County Court and Sheriffs/Enforcement officers in the High Court) has been newly regulated by the Taking Control of Goods Regulations 2013 and the Certification of Enforcement Agents Regulations 2014. These Regulations set out the conduct requirements of these agents in great detail. The detail of the 2014 Regulations does not fall within the scope of this chapter. 
From a European point of reference, remember that the European payment order procedure (EPOP) and European small claims procedure (ESCP) judgments (see Chapter 9, paragraph 9.2.2) are recognized and enforceable in England and Wales (if obtained in another member state) without the need for a declaration or recognition of enforceability. They will therefore be treated, to all intents and purposes, as if they were secured in a domestic jurisdiction, because they are governed by the CPR on enforcement. The only requirement is that a copy of the EPOP or ESCP judgment is produced to the court to satisfy authenticity.

You should also keep an eye out for the European Account Preservation Order (EAPO). Regulation (EU) 655/2014 establishes an EU procedure enabling a creditor to obtain an EAPO which in essence will prevent the enforcement of the creditor’s claim from being jeopardised through the transfer or withdrawal of funds (up to the amount specified in the order) which are held by the debtor or on his behalf in a bank account maintained in a member state. The EAPO applies to money claims in civil and commercial matters in cross border cases.  Of course the withdrawal of the UK from the EU will have direct legal implications for the resolution of cross border disputes and inevitably the EPOP, ESCP and EAPO will no longer apply. 
This chapter will consider:

· making the most of the judgment debt;
· ascertaining the judgment debtor’s financial position;
· deciding which method(s) of enforcement may be the most suitable; and
· enforcement of foreign judgments.
Professional Conduct

Enforcement proceedings are not always successful. Consequently, there are a high proportion of unrecovered judgment debts. The legal representative must ensure that the judgment creditor client understands that despite the variety of enforcement methods available, there is no ‘magic wand’ to guarantee either a full or partial satisfaction of the judgment. This is important, because the judgment creditor will need to provide further funds in order to pursue investigations and enforcement proceedings. These costs are, for the most part, fixed, but whilst they are usually added to the judgment debt, if the debt is not recovered, these will not be recovered and the client will be even more out of pocket. It is therefore essential that the judgment creditor client does not have enhanced expectations and is aware of the cost outlay at the outset of enforcement proceedings. 

2 Interest on judgment debts
2.1 High Court judgments

A judgment obtained in the High Court attracts interest from the date of the judgment (if the judgment was a liability only judgment, then the interest will not begin to run until a judgment has been obtained in respect of damages), or consent order (Judgments Act 1938). The interest rate that applies is varied by statutory instrument, but is currently 8 per cent per annum. When calculating the interest due on a judgment debt—particularly one that has been outstanding for a number of years—it will be necessary to check the interest rate applicable to a given period during the lifetime of the judgment to ensure arrival at an accurate overall figure. A court may defer the date from which interest at the judgment rate runs. The standard position is that the 8% interest rate on judgment debts starts to run from the date a judgment is given. However, the court has a discretion to order a different date from when this interest will run (CPR r.40.8). So, for example, it was held in Involnert Management Inc v Aprilgrange Limited & Ors [2015] EWHC 2834 (Comm)  that it is not just to make an order under which interest begins to run before the paying party could reasonably be expected to pay the debt. It was also held in that case that there is no requirement that the case have unusual features in order to justify a later start date.

In this case, it was held that the Master had not erred in ordering a later starting date (of some 3 months) which corresponded to the date on which the paying party had learnt what the other party was claiming in respect of costs.

The court may also amend the rate of interest -  the Court of Appeal  has held that the rate of interest on a judgment debt was to be 1 per cent above base rate, as this provided adequate commercial recompense (Bent v Highways and Utilities Construction and Another [2011] EWCA 1539).

2.2 County Court judgments

The position in relation to interest on County Court debts is more intricate. A judgment obtained in the County Court will attract interest at 8 per cent per annum, on the same basis as a High Court debt, but only if the judgment is for £5,000 or more. Therefore, a debt of anything up to £4,999 will not accrue interest in the County Court. There is an exception to this where the Late Payment of Commercial Debts (Interest) Act 1998 (‘the 1998 Act’) applies to the sum against which the judgment was obtained. In the latter case, the judgment creditor must notify the judgment debtor in writing in the letter before claim that it is seeking to rely on the 1998 Act.
There are also certain other provisos for judgments in excess of £5,000, as follows.

· If payment of the judgment is deferred or is to be made by instalments, interest will not begin to run until the deferred date or the instalment is due.
· If the judgment creditor elects to proceed by one of the enforcement methods detailed in paragraph 21.6, the judgment debt will not accrue interest unless the enforcement method chosen (including an information hearing) fails to make any financial return. Even if a small payment is recovered, this will stop any interest further accruing, effectively making the judgment debt interest-free.
· A judgment creditor can apply to enforce the interest accrued on a judgment debt. In order to do this, a certificate setting out the amount of interest claimed, the original sum upon which it is claimed, and the relevant dates, as well as the rate of interest, must be supplied to the court.
3 Post-judgment considerations
3.1 The judgment creditor

The identity of the parties involved in enforcement proceedings is different from that in the main proceedings in which the judgment was obtained. The successful party pursuing the judgment is usually known as the ‘judgment creditor’ and the losing party against whom the judgment was made is usually known as the ‘judgment debtor’.

Once a judgment is obtained in an action, the court will not automatically enforce it if it remains unpaid in breach of the order or judgment. Enforcement is a matter for the judgment creditor. How he enforces it will be largely dependent upon the amount of the judgment and the information relating to the judgment debtor’s financial position. This latter point should have been considered with the client before proceedings were issued, because there is little point pursuing litigation or a form of dispute resolution when your opponent is a ‘man of straw’, or a financially insolvent company. Advice should also be given to the client to review this risk (that is, the ability of the defendant to pay any judgment awarded) during the course of an action. It would be included as part of the risk assessment carried out from time to time.

Professional Conduct

Under the SRA Standards and Regulations , Principles 2 and 7, you must act  in a way that upholds the constitutional principle of the rule of law, and in the proper administration of justice and you must act in the best interests of your client. A failure to consider, with your client, his opponent’s ability to pay damages and costs, at the outset of the retainer, will render you in breach of this professional conduct rule if it transpires that the litigation has been worthless, because the opponent does not have the means to pay. This is unlikely to be a problem if the judgment debtor is insured and his insurers have conducted the defence.

3.2 Limitation

The judgment remains in force for six calendar years from the date of judgment for most types of enforcement options. It would appear that the exceptions to this are third-party debt orders (see Westacre Investments Inc v Yugoimport SPDR [2008] EWCA 801 (Comm)) and charging orders (see Yorkshire Bank Finance Ltd v Mr and Mrs Mulhall [2008] EWCA Civ 1156).If six years have elapsed since the date of the judgment and the judgment creditor wishes to enforce the judgment, he must apply to the court for permission to enforce. This limitation period is perhaps not such a bar to enforcement as limitation periods can be under the Limitation Act 1980 in main actions. Applications are often successful, but the court will only exercise its discretion where it is just to do so. 

Practical Considerations

The application for permission to enforce can usually be made without notice and consideration should be given, in order to effect a cost saving for the client, to whether it is appropriate in each case to proceed by way of a paper application.

If the judgment is paid within one month of the date of judgment, the court can be asked to cancel the entry in the Register of Judgments, Orders and Fines, which was created by the Register of Judgments, Orders and Fines Regulations 2005. The Register includes High Court and County Court judgments. Its purpose is to allow a public search of these judgments to assist in enforcement and responsible lending. The effect of the cancellation of an entry is that there will be no record of that a judgment. If it is paid after one month, the court can only be asked to mark the entry as ‘satisfied’, but it will still remain for six years. This effectively means that the fact that there has been a judgment, even though it has been satisfied, cannot be removed from the record until the six years has elapsed.

3.3 Initial advice to the Judgment creditor

Once a judgment has been obtained, the judgment creditor will need to consider the following with his legal representative before identifying which method of enforcement he is to pursue:

· the whereabouts of the judgment debtor;
· the assets belonging either wholly or partly to the judgment debtor; and
· whether he is entitled to recover against those assets.
Once this has been considered, the legal representative may need to give some thought to whether it is appropriate for the judgment to remain in the court in which it was obtained or whether enforcement needs to be dealt with in another court.

3.4 Transfer of Proceedings for the purpose of enforcement

There are three situations in which a judgment debt will need to be transferred to a different court:

· where a County Court judgment is to be enforced in the High Court;
· where a High Court judgment is to be enforced in the County Court; and
· where a County Court judgment needs to be transferred to the County Court hearing centre in the debtor’s place of residence or place of business for a particular type of enforcement.
3.4.1 County Court judgment to be enforced in the High Court

Where a decision is made by the judgment creditor and his legal representative to enforce a County Court judgment in the High Court, the enforcement method must be available in the High Court. The following financial limitations must also be noted:

· for all enforcement methods (save for execution), the debt is over £600 and not regulated by the Consumer Credit Act 1974  
· for execution, if the debt exceeds £5,000, execution must take place in the High Court, as detailed in paragraph 21.6.1). 
There are two ways of transferring to the High Court for enforcement and which method you use depends on whether you want to enforce solely by writ of control or by that and other methods: 

· If you want to enforce by a writ of control alone, then you must request a certificate of judgment under CPR 40.14A in Form N293A. That form is a combined Certificate of Judgment and Request for a Writ of Control. This joint procedure is governed by CPR 83.  
· If you wish to seek various methods of enforcement in addition to a writ of control, then you first need to make an application under CPR 23 relying on section 42(2) of the County Courts Act 1984. Your application form is the usual N244. Having issued the application, the judgment creditor must then request a Certificate of Judgment from the County Court in writing (a letter will suffice as there is no form for the request):
· This certificate represents the order transferring the judgment to the High Court.
3.4.2 High Court judgment to be enforced in the County Court

If the High Court judgment is to be transferred to the County Court for enforcement (usually only where an attachment of earnings order is sought, execution is sought on a sum of under £600, or a charging order is applied for on a sum less than £5,000, as detailed in paragraph .6), there are again two alternative procedures to follow depending on whether you want to enforce by way of a warrant of control alone or by that and other methods.

If the latter, the judgment creditor and his legal representative must apply to the High Court for an order transferring the proceedings (CPR 70.3). Once the order has been made, the judgment creditor is required by Practice Direction (PD) 70.3 to file a number of documents with the County Court, including a copy of the judgment.

If the former then a request referred to in CPR 83.15(3) should be completed and filed in the County Court hearing centre which serves the address where the taking control of the goods is to be undertaken. Notice of issues of the warrant of control will be sent by the County Court to the High Court.
3.4.3 Transfer of a judgment between County Court hearing centres
Where a County Court method of enforcement requires the process to be undertaken in the court in the place where the debtor resides or runs his business (usually in cases of a charging order, attachment of earnings order, or a judgment summons), it is permitted to transfer the action from the court in which the main action proceeded to judgment to the hearing centre local to the judgment debtor. (CPR PD70.2.1)
The procedure is simple and requires no more than a letter to the hearing centre in which the judgment was obtained requesting the transfer. The court will notify all parties once it has approved the transfer request.

4 Investigating the judgment debtor
Few debtors are difficult just for the sake of it, but many are frustrated in their dealings with legal representatives who fail to pursue the most appropriate method of enforcement. In order to avoid this, before commencing enforcement proceedings, the debtor’s whereabouts and assets need to be identified. The most common way of doing this is to instruct an enquiry agent. If this is to be done, the judgment creditor client will need to be made aware of the cost of the enquiry agent and what might be achieved, then provide instructions to proceed to appoint an enquiry agent. A limit should be discussed on those costs, so that a disproportionate amount of money is not spent.

You could undertake again the suggested searches that you conducted after your first client interview (see Chapter 6, paragraph 6.5.4). Enquiry agents can often discover assets or information that were not ascertained earlier: for example, at an information hearing, as detailed in paragraph 5.

Most firms will have a number of established enquiry agents or private investigators that could be employed. Indeed, you may already have instructed one at the outset of the client retainer when considering with your client whether the opponent was worth suing. The agent or investigator will need to be instructed in writing with as much information as possible.

In order to make a cost saving for your judgment creditor client, there are a number of enquiries that a legal representative could make both where the whereabouts of the debtor is not known and where there is communication with the debtor, but he is not paying, either in advance of instructing an agent or potentially instead of employing one.

4.1 Tracing elusive absentee and ‘gone away’ debtors

The legal representative may wish to consider checking the following as part of his initial tracing steps:

· on line directories such as Yell.com;
· the Royal Mail tracing service—see http://www.royalmail.co.uk;
· Companies House—see http://www.companieshouse.gov.uk;
· statutory records;
· trade associations and clubs, such as the Chamber of Commerce and the Federation of Master Builders;
· the electoral roll or business rates listings; and
· the Land Registry.
These are enquiries that an enquiry agent would probably make, but which, if done internally or by the client themself, could effect a cost saving for the client.

4.2 How to deal with difficult debtors

If you are already in contact with the judgment debtor, before proceeding to enforcement, you may wish to secure payment of either the whole or part of the debt by agreement. The following are some practical considerations for the legal representative.

· Always try to maintain good, accurate information.
· Consider negotiating concessions, such as extra time to pay.
· Think about your communication style: being thoughtful about the way in which you speak to the judgment debtor may impact on the results that you achieve.
· Plan your telephone call by reviewing the file in advance, noting whether any previous payments or offers have been made.
· Make effective telephone calls by overcoming the debtor’s objection to payment and obtaining payment in full either by debit or credit card, payment by BACS, CHAPS, or cheque, on an agreed date.
· Know what makes debtors respond to debt recovery letters by having a variety of debt recovery letters and forms that get read, instead of ignored and thrown in the bin.
5 Information hearings
If the judgment debtor does not pay immediately after the judgment has been obtained and the judgment creditor has been unable to obtain information about the nature of the judgment debtor’s assets by way of the suggestions in paragraph 4 above, he can apply to bring the debtor before the court to be examined on his means. This is known as an ‘information hearing’ and can be used to secure information to enable you to decide with your client which one of the enforcement methods in paragraph .6 is most appropriate. An information hearing is not classed as a method of enforcement.

PD 71 governs the information hearing.

5.1 The Application

The judgment creditor must complete and file an application in Form N316, if the debtor is an individual. Form N316A is completed if the application is to question an officer of a company or other corporation, because it will be an officer of the company or corporation that will be brought before the court.

The notice must include:

· the name and address of the judgment debtor;
· the judgment or order sought to be enforced;
· the amount then owed; and
· any particular documents that the judgment debtor is to bring to court.
The court will then issue an order for the judgment debtor to attend court at a specified time. This will be indorsed with a penal notice warning him that if he does not attend, he may be sent to prison for contempt.

Unless the court orders otherwise, the order must be served personally within 14 days of the information hearing. If he fails to serve it, the judgment creditor must notify the court at least seven days before the hearing. If he is successful in securing the order, he must file an affidavit of service not less than two days before the hearing.

The judgment debtor can demand, in advance, his expenses for travelling to and from the information hearing, and can request that, within seven days of service of the order, the judgment creditor pay a sum reasonably sufficient to cover those expenses.

5.2 The Hearing

An officer of the court or, alternatively, a judge (if that is considered appropriate) conducts the hearing.

Where an officer conducts it, standard questions are asked, as set out in Appendices A and B to PD 71. The judgment creditor may attend the hearing and ask additional questions, but these should be set out in the application notice.

The officer makes a written record of the responses given by the judgment debtor, who is then invited to read and sign it at the end of the hearing. If a legal representative attends the hearing, fixed costs may be awarded (CPR 45.8).

When the hearing is before the judge, the standard questions are not used. The judgment creditor’s legal representative asks the questions and the hearing is tape-recorded. CPR 44.6 provides the judge with discretion to make a summary assessment of costs at the end of the hearing.

If the judgment debtor fails to attend court or, having attended, refuses to answer questions, a committal order (PD 71.7.1) may be made against him that is likely to be suspended, effectively giving the debtor a second chance to comply. This is not however secured as a matter of course and will only be granted if the disobedience is unintentional and the order is appropriate in the circumstances. If the debtor fails again, then a committal order is likely to be made by the judge (CPR 71.8).

Note that during 2015 there may be some further implementation of Part 4 of the TCEA regarding information orders and information requests.
6 Various methods of enforcement
So far in this chapter, we have discussed pre-enforcement considerations. We now move on to look at the most common enforcement methods employed by the court.

Costs

The rules in relation to each of the methods of enforcement are fairly straightforward. A legal representative needs to learn how to use each method to its advantage, and this may involve looking to combine some of the enforcement options, or considering the cost and timing implications of the methods chosen. The cost of each enforcement method is usually added to the judgment debt. These costs are invariably fixed costs, but the client usually pays for each method employed on the usual interim basis, as defined under the terms of the client retainer. The judgment creditor client needs to be kept updated as to the likely recovery of the debt and cost of enforcement in the same manner as in the main action.

6.1 The Writ of control (High Court) and the Warrant of control (County Court)

Enforcement by taking control of goods is governed by Schedule 12 of the TCEA 2007 and The Taking Control of Goods Regulations 2013. The procedural rules for obtaining a writ or warrant of control are contained in CPR 83-86 and it is these rules that will be examined in this section. The writ and warrant of control are the only methods of enforcement in this chapter that do not require a judicial decision.

This form of enforcement can be combined with other methods of enforcement in this chapter and seeks to recover the judgment debt by threatening to sell, or by selling, the judgment debtor’s goods. This is currently the most popular method of enforcement. This can be done in both the High Court and the County Court, and each court has its own procedure, although in neither court do you need permission to issue unless the judgment is more than six years old.

The court in which the judgment was obtained will usually be the court in which the taking control of goods will take place, subject to the following.

· If the proceedings to enforce are for a sum of £5,000 or more, art. 8 of the High Court and County Court Jurisdiction Order 1991, allocates all proceedings for enforcement against goods to the High Court.
· Where the sum to be enforced is more than £600, but less than £5,000, the judgment creditor can choose whether to proceed in the High Court or County Court. His decision may be based on the type of other enforcement method available in each court, or the fact that interest will accrue on all High Court judgments. If it is the case that the judgment debtor elects to move from the County Court to the High Court or vice versa, the judgment must be formally transferred, as detailed in paragraph 21.3.4.
· Enforcement against goods where the sum that it is sought to enforce is less than £600 or is a Consumer Credit Act 1974 matter can only be taken in the County Court (High Court and County Court Jurisdiction Order 1991, art. 8(1)(b)).
The costs, usually fixed, of the taking control of goods are added to the writ or warrant.

.

6.1.1 Procedure in the High Court

To issue a writ of control, the judgment creditor should file at court the following documents plus a court fee:
· a request for issue of the writ in PF 86A;
· a draft writ of control in one of the relevant forms No.53-57;
· the judgment or order on which the writ is to be issued and
· the order granting permission to issue (where required).
 The sealed writ of control should be sent to the enforcement officer identified in the writ. He will carry out the taking control of goods and make a charge for his fees and expenses which he will deduct from the goods obtained. Alternatively, if a specific enforcement officer is not required the judgment creditor has the following options:

· to contact the Sheriffs Lodgement Centre to deal with the issue of the writ of control. A fee is payable for this service, or
· to send the sealed writ to the National Information Centre for Enforcement for automatic allocation to a High Court enforcement officer for the relevant postal district. There is no fee payable for this service.
 The writ is valid for 12 months.

6.1.2 Procedure in the County Court

Taking control of goods in the County Court involves the production of a request for a warrant of control to the County Court hearing centre where the judgment or order was obtained or to the hearing centre to which it has been transferred. There is a fee for the issues of warrant. The warrant of control is processed by the enforcement agent of the relevant County Court hearing centre. In either case of a writ or warrant of control, there is a staged process that must be followed by the enforcement agents.
6.1.3 The process of taking control of goods
This was formally known as ‘taking walking possession’. There are essentially three stages to the newly termed ‘taking control of goods’:

(a)
notice of enforcement to the debtor by the enforcement agent;

(b)
taking control of the goods by entry into the premises and securing the goods or entering into a controlled goods agreement; and

(c)
notice after entry and inventory of goods.

6.1.3.1 Notice to the debtor of enforcement
The judgment debtor must be given not less than seven clear days notice of enforcement before the enforcement agent takes control of his goods unless the court orders a shorter period (Regulation 6 (1), 2013 Regulations). The period of days does not include a Sunday, bank holiday, Good Friday or Christmas Day.

The court may only order a shorter period of notice where it is satisfied that, if the order is not made, it is likely that the debtor's goods will be moved or disposed of to prevent enforcement (Regulation 6(3), 2013 Regulations and CPR 84.4.) 
The notice must be in writing and contain detailed information about the debtor, the debt, the costs and the likely timescale of the enforcement process. The notice of enforcement must also be delivered by the enforcement agent by one of a number of prescribed postal, fax or personal delivery methods. In this regard, the enforcement agent must keep a record of the time when the notice is given and by which means. It should be noted here that there is no obligation to state the actual date when the enforcement officer will attempt to take control of the debtor's goods.

In terms of the life span of a writ, the enforcement agent may not take control of goods of the debtor after 12 months has expired from the notice of enforcement unless the court has given permission or a repayment arrangement (usually payment by instalments) has been breached, in which latter case, the 12 month period commences on the date of the breach of the repayment arrangement (see CPR 84.5). 

6.1.3.2 Entry and securing goods
Securing the goods

The practice of taking control of goods has been one of the main features that has been reformed by the TCEA 2007  Paragraph 13 (1) of Schedule 12) An enforcement agent must now do one of the following:

· Secure the goods on the premises on which he finds them. Ways of securing goods such as guarding, storage, fitting an immobilisation device are detailed in Regulation 16 of the 2013 Regulations.

· If he finds them on a highway, secure them on a highway, where he finds them or within a reasonable distance. Any liability of an enforcement agent (including criminal liability) arising out of his securing goods on a highway under this paragraph is excluded to the extent that he acted with reasonable care.

· Remove them and secure them elsewhere. This must be within a reasonable distance from the place taken (Regulation 19, 2013 Regulations)

· Enter into a controlled goods agreement with the debtor. This was formally known as ‘taking walking possession’. What this essentially means is that the debtor is permitted to retain custody of the goods, acknowledges that the enforcement agent is taking control of them and agrees not to remove or dispose of them, nor to permit anyone else to, before the debt is paid. (Paragraph 13(4), Schedule 12, TCEA 2007). The agreement must be in writing and signed by both enforcement officer and debtor and must contain the contact details of the debtor and a list of the goods of which control has been taken with a description to enable the debtor to identify the goods correctly.

The enforcement agent must give the debtor a copy of the signed agreement at the time of entering and if someone other than the debtor enters into the agreement on the debtor’s behalf, the debtor must be provided with a copy at his premises. 

Entry requirements

The enforcement agent may enter relevant or specified premises and re-enter only by:

· Any door, or any usual means by which entry is gained to the premises (for example, a loading bay to premises where a trade or business is carried on).

· Any usual means of entry, where the premises are a vehicle, vessel, aircraft, hovercraft, a tent or other moveable structure.

There are specific rules regarding re-entry in the 2013 Regulations (see Regulations 23-27). 

An enforcement agent may if necessary use reasonable force to enter premises or to do anything for which the entry is authorised. He can also ask the court to issue a warrant allowing the use of reasonable force to enter premises. (See Paragraph 20(2) of Schedule 12, TCEA 2007 and Regulations 28-31, of the 2013 Regulations and CPR 84.9). A power to use force does not include power to use force against persons, except to the extent that other regulations provide that it does.

The enforcement agent must leave the premises as effectively secured as he finds them (paragraph 30, Schedule 12, TCEA.)

6.1.3.3 Notice after entry and inventory of goods
Notice Requirements

After entering the debtor's premises, the enforcement agent must provide a notice for the debtor giving information about what the enforcement agent is doing. This must be in writing, signed by the enforcement officer and contain information about the debtor and enforcement agent along with details of what the enforcement agent has actually done whilst at the premises.

If the debtor is on the premises at the time, the enforcement agent must give him the notice. If he is not, the enforcement agent must leave the notice in a conspicuous place on the premises. There are also further provisions contained in Paragraphs 28-30 of Schedule 12 TCEA 2007 that prescribe what the enforcement agent is to do with the notice if other individuals are on or occupy the premises.

Inventory

· In addition to the notice after entry, the enforcement agent must provide the debtor with an inventory of the goods taken control of as soon as reasonably practicable. This must be signed and contain information about the debtor and enforcement agent along with a list of the goods of which control has been taken, with a description, to enable the debtor to identify the goods correctly., 

The inventory can also be combined with a controlled goods agreement and the notice after entry. 
6.1.3.4 Suspending the warrant

The judgment debtor can ask the court to suspend the writ or warrant under CPR 83.7 on the understanding that the debtor pays the judgment debts within a specified time either in one lump sum or by instalments. If the debtor fails to satisfy the writ or warrant within the agreed time, then the court will lift the suspension and the enforcement agent will attend the debtor’s premises to remove the appropriate goods.

6.1.3.5 What goods are exempt from a writ or warrant of control?
Generally, any goods belonging to the debtor can be taken control of by the enforcement agent except for land, goods not owned by the debtor (such as goods on hire purchase), trust assets and any item that falls within the list contained in Regulations 4 and 5 of the 2013 Regulations. If goods fall within that list, then the enforcement agent is not permitted to take control of those goods. A summary of the main items that appear in the exempt goods list is as follows: 

1. Items or equipment (for example, tools, books, telephones, computer equipment and vehicles) which are necessary for use personally by the debtor in the debtor’s employment, business or, except that in any case the aggregate value of the items or equipment to which this exemption is applied shall not exceed £1,350..

2. Such clothing, bedding, furniture, household equipment, items and provisions as are reasonably required to satisfy the basic domestic needs of the debtor and every member of the debtor’s household,, 

3. Assistance dogs

4. A vehicle on which a valid disabled person’s badge is.

5. A vehicle which is being used for health emergencies, police, fire or ambulance purposes.

The first bullet point denotes a maximum value of £1350.This provision is different to the long standing pre April 2014 rules governing ‘execution’ against goods. Previously, there was no financial limit for the tools of trade exemption and potentially, this financial restraint may generate satellite litigation regarding the value of goods.
This list is not exhaustive as there are also other more specific exemptions which may apply in less common circumstances.

6.2 Attachment of Earnings

The attachment of earnings is governed by the Attachment of Earnings Act 1971 and CCR Order 27 (CPR Schedule. 2).

It is an order that is made compelling an employer of the judgment debtor to make regular deductions from the debtor’s earnings and pay them into court.

There are a number of important points to note when considering applying for an attachment of earnings order, as follows.

· It is only available as a method of enforcement in the County Court and only for a debt of at least £50. Therefore, any High Court judgment that is to be enforced by way of an attachment of earnings order will need to be transferred to hearing centre nearest to the debtor’s place of residence or business, (see paragraph 3.4 for the procedure on transfer).
· Once an attachment of earnings order is made, the judgment creditor cannot use any other method of enforcement unless the court gives permission.
· No interest accrues on the judgment debt whilst the order is in force.
· An attachment order is only applicable to persons who are employed, so self-employed or unemployed persons cannot have an attachment of earnings order made against them.
Practical Considerations

In view of the ‘no interest’ provision above and the exclusivity of the order made, an attachment of earnings order is not usually a first-choice method of enforcement; rather, it is often a ‘last-resort’ consideration.
6.2.1 Procedure

As with many methods of enforcement, the procedure is based on the completion and filing of standard forms, as follows.

· The judgment creditor must complete Form N337 and send it to the hearing centre for the district in which the judgment debtor resides or conducts his business. If the judgment was made in a different hearing centre, the proceedings must be transferred (see paragraph 3.4 for the procedure on transfer).
· The court will usually then serve a notice of application for an attachment of earnings order in Form N55 on the debtor, together with Form N56, which is a questionnaire that the debtor must complete detailing his statement of means.
· If the debtor completes and returns Form N56, the court staff may make an attachment of earnings order (Form N60), and send copies to the parties and to the debtor’s employer.
· A hearing is not necessary unless the court staff feel that there is insufficient information to make an order.
· In the event that the debtor does not return a statement of means within the time allowed, the court staff will automatically issue an order (Form 61) compelling him to do so. This is indorsed with a penal notice. The ultimate sanction for repeated disobedience would be arrest and imprisonment.
· If there is insufficient information contained in the Form N56, the court will convene a hearing before the district judge or master, who will seek to obtain the necessary and relevant information for the purposes of making an order. The order will only be made if the court is satisfied that the debtor has sufficient means.
· The order, whether made by the court staff or the district judge, will specify the ‘normal deduction rate’ and ‘the protected earnings rate’, the latter being the amount that the court decides the debtor must be allowed to retain out of his earnings in any event. This is usually the amount that the debtor would receive for himself and his family if he were on Income Support.
Practical Considerations

If acting for a debtor client, in order to avoid embarrassment to the debtor, it is possible to agree to an attachment of earnings order by consent or to ask the court to make a suspended order. The effect of these is that the employer will not be notified unless the debtor fails to make the agreed instalments promptly.

6.2.2 What happens after the order is made?

After the order is made, the costs are usually summarily assessed and added to the judgment debt.  The order is served on the debtor and the employer. Additionally, the employer also receives an explanatory booklet setting out how an attachment of earnings order works. It highlights to him, in accordance with the Attachment of Earnings Act 1971, s. 7, that he is entitled to levy an administration charge of £1 per monthly deduction.

The order will remain in force until the judgment debt is satisfied, but in the meantime, it is incumbent on both the employer and the debtor to notify the court of any changes to the employment.

Note that since 2015, there may be further implementation of aspects of the TCEA 2007 Part 4 in relation to provisions for attachment of earnings fixed tables (s. 91).

6.3 Third-Party Debt Orders

Third-party debt orders are governed by CPR 72 and cover the situation in which the court may order an independent third party, such as a bank, building society, or trade debtor who holds or owes money for or to the judgment debtor, to pay the outstanding sum directly to the judgment creditor. The order essentially allows the third party to ‘leapfrog’ payments due to the debtor and make them to the judgment creditor.

Third-party debt orders are a particularly effective method of enforcement where the debt to be attached is owed by a responsible body, such as a bank or building society, and there are specific provisions set out below regarding the information that the court is required to have if the application is to be successful.

However, there are three situations in which a third-party debt order would not be appropriate:

· where the debt emanates from a European Community (EC) country, the English courts will not make a third-party payment debt order, because the national courts of EC countries have exclusive jurisdiction in enforcement (Kuwait Oil Tanker Co Sak v Qabazard [2003] UKHL 31);
· where the debt emanates from non-EC countries, the English courts will not make a third-party payment debt order unless the English order will be recognized under the foreign law as discharging the liability of the third party (Societe Eram Shipping Co Ltd v Compagnie Internationale de Navigation [2003] UKHL 30); and
· where the judgment debt is for less than £50.
· Where the judgment debt is not solely owed to the judgement debtor.
Whilst third-party debt orders are a useful method of enforcement, they are the least used, because, evidentially, they are often difficult to pursue successfully. However, they can be combined with another method of enforcement, if appropriate.

6.3.1 Procedure

Third-party debt orders follow a two-stage process: an interim order and a final order. Both stages are dealt with by a district judge in the court in which the judgment was secured.

6.3.1.1 The interim order

The first stage is made upon an application made without notice (CPR 72.3) on Form N349 by the judgment creditor. The notice will include the following information and is verified with a statement of truth.

1.
The name and address of the judgment debtor.

2.
Details of the judgment debt (and the amount remaining outstanding).

3.
Whether the debt is payable by instalments and what sums are due.

4.
The name and address of the third party, with details of the account or debt owed (or such as are known to the judgment creditor).

5.
Confirmation that the third party is within the jurisdiction.

6.
Whether there are any other persons who have a claim to the debt known to the judgment creditor.

7.
Details of the source of the judgment creditor’s information.

On receipt of this information, the judge will consider the information without a hearing (CPR 72.4(1)) and may make an interim order if he deems it to be appropriate in all of the circumstances. The interim order, usually in Form N84, will specify the sum to be retained and will include fixed costs. The matter will then be listed for a final hearing not less than 28 days after the interim order was made.

The interim order must be served on the third party not less than 21 days before the hearing date (CPR 72.5(1)(a)). The interim order is not binding on the third party until it is served (see Chapter 9, paragraph 9.7). The interim order directs the third party not to make any payment out that reduces the amount owed to the judgment debtor.

The interim order must also be served on the judgment debtor, but not until it has already been served on the third party—that is, not less than seven days after the third party has been served, but in any event, seven days before the hearing takes place (CPR 72.5(1)(b)). As evidence of service, the judgment creditor must either file a certificate of service not less than two days before the hearing or produce one at the hearing itself.

6.3.1.2 The final order

The second stage of the process is when the judge at the hearing considers making the interim order final. The burden is on the judgment debtor to show why the order should not be made final. The court, however, has a discretion to make the order final and will only do so if equitable. There are a number of possible orders that the court could therefore make—that is, a final order, a discharge of the interim order, or a decision regarding any matters in dispute between the third party and the judgment debtor relating to whether there are monies owed or held—but the order will not be made if the debtor is insolvent. It is a precondition of a third-party debt order that the third party be discharged from his liability to the judgment debtor in the amount that he pays directly to the judgment creditor.

If the order is made final (usually in Form N85), it is enforceable as an order to pay the sum specified to the judgment creditor. Once this has been effected, the third-party debt to the judgment creditor is discharged to the extent that it has been paid. If the third party refuses to pay the monies over to the judgment creditor, then the judgment creditor can enforce the third-party debt order as a judgment.

6.3.2 Objections to the interim and final order

The third party can object to the interim order if he claims not to owe the judgment debtor the sum specified or any sum. To do so, he must notify the court in writing within seven days of being served with the interim order. If the judgment creditor disputes this, then he must similarly serve written evidence of the grounds of his dispute.

Both the third party and the debtor can object to the interim order being made final. This must be again done in writing to the court not less than three days before the final hearing (CPR 72.8). The usual reasons for the objections are that someone else has a claim to the money specified in the interim order. If that is the case, the court will serve a copy of the application and hearing date on that person (CPR 72.8(5)).

6.3.3 Third-party debt orders against banks and building societies

Third-party debt orders are used most frequently against these deposit-taking institutions and have the highest success rate. It should be noted that the order made will only be in respect of a credit balance at the time of the interim order and cannot be made against joint accounts. The effect of the interim order is to freeze the account.

The following points should be noted when applying for a third-party debt order against a bank or a building society.

· The Form N349 must state whether the person signing the statement of truth knows the branch name and address (speculative applications will not be granted).
· The order must be served on the registered or head office, as well as the branch office.
· A bank or building society served with an interim third-party order is required to retain the sum ordered, and to search for and disclose details of accounts in the name of the judgment debtor. If it does not do so, then in the event that monies are paid out of the frozen account, the bank or building society may be held to be in contempt of court.
· Any order against a bank or building society cannot require payment that would reduce the account to less than £1.
· The bank or building society, if not objecting to the application, usually does not attend the final hearing, but merely writes to the parties and the court, denoting its agreement to comply with any order made.
· The bank or building society is entitled to deduct an administrative charge before paying the judgment creditor.
· The judgment debtor can apply for a hardship order with evidence of his needs and financial circumstances. What this means is that if he and his dependants are likely to suffer hardship in meeting the ordinary living expenses if a third-party debt order against a bank or building society is made final, then he can apply to the court in advance of the final hearing in accordance with PD 72.7.
6.4 Charging Orders

Charging orders are governed by the Charging Orders Act 1979 and CPR 73, and can be made in the High Court only if they are in respect of High Court maintenance orders or the judgment is for a sum exceeding £5,000. The County Court has unlimited jurisdiction.

This method of enforcement does not affect the accrual of interest payable on High Court judgments or on County Court judgments on which interest is payable.

6.4.1 Charging orders on land

Charging orders made over land are similar to the judgment creditor having a mortgage over land specified in the order. The judgment creditor becomes a secured creditor of the judgment debtor. A charging order can be made in respect of land owned both solely and jointly by the judgment debtor. If the order is obtained against jointly owned land, then the security is not over the land itself, but over the debtor’s beneficial interest in the land.

Practical Considerations

When advising a client on a charging order, it must be stressed to him that this method of enforcement only provides security for the judgment debt unless an order to enforce the sale of the property is applied for. The order for sale proceedings is notoriously difficult to succeed in and are detailed in paragraph 6.4.2.

6.4.1.1 The procedure

The  procedure for obtaining a charging order depends on whether the charge is relation to land, securities, partnership property or funds in court. If the latter, the procedure is similar to that of a third party debt order in that it is in two stages: an interim order and a final order to the County Court hearing Centre where the order or judgment was made (CPR73.3(2). In all other cases all applications for charging orders must be made to the County Court Money Claims Centre (CCMCC).
6.4.1.2   Charging order in relation to funds in court
The first stage is to obtain the interim order and, to do this, an application notice in Form N379 must be filed with the court, with the information contained in PD 73.1.2, which includes details of the judgment debtor, the judgment, the property to be charged, and particulars of any other person who has a prior charge on the property. The judgment debtor must also file a draft interim charging order.

An interim charging order is made without notice to the debtor and the court will usually make the interim order on Form N86 without a hearing. A judge will consider the application, and grant the interim order and fix a final hearing date at which the order may be made final (CPR 73.4).

Once the interim order has been made, this must be served on the debtor and any other such creditors as the court directs not less than 21 days before the final hearing. The judgment creditor must either file a certificate of service not less than two days before the hearing or produce one at the final hearing.
The second stage of the procedure is to attend the hearing of the interim charging order. If the debtor or a prior secured creditor wishes to object to the interim order being made, written evidence must be filed and served not less than seven days before the hearing. Prior charge holders rarely attend the final hearing.
At the final hearing, the judge has discretion as to whether to make the interim order final, to discharge it, or to decide any other issues. In accordance with the Charging Orders Act 1979, s. 1(5), the court must consider the personal circumstances of the debtor and whether any other creditor of the debtor would be likely to be unduly prejudiced by the order becoming final. The costs of the charging order are usually fixed and are added to the sum secured on the fund. The final order will be made on Form N87.

6.4.1.3 Charging order in relation to land

The procedure for charging orders on land is also the procedure to follow in respect of charging orders on securities and partnership property and as such they are made to the CCMCC. The substantive nature of these are discussed in paragraph 6.4.3 and 6.4.4.

The application is also made on Form 379 with the relevant information contained in PD73.1.2 along with a draft interim charging order. The application can be made by email to the CCMCC: chargingorders@hmcts.gsi.gov.uk.

There is no automatic interim charging order as for funds in court. In the CCMCC, if the debtor or anyone else served with the application objects, they have 28 days from the date of service to object. If no objection is raised, the CCMCC will proceed to make the charging order final.

If an objection is raised, the matter will be referred to the District Judge and transferred to the debtor’s home County Court (CPR73.10) for a final hearing.

Whether the charging order is eventually made with or without objections,  it is  suggested that the  order, if in relation to land is registered. If the debtor is the sole owner of  land, the charging order can be registered at the Land Charges Department as an order affecting land (if the title is unregistered), or at HM Land Registry as a notice (if the land is registered).

If the land is jointly owned by the debtor, then the charging order is registered only against the debtor’s interest in the land. Unfortunately, if the land is unregistered, the charging order is not capable of registration, although an application can be made to register a pending action along with a caution against first registration and then a writ or order affecting land when the order is made. However, if it is registered land, it can be entered as a restriction on the Register.

Practical Considerations

Before proceeding with the charging order application on land, it is essential to undertake an index map search and a search of the title to ascertain if the land is registered and who owns the land. Official copy entries should also be obtained, because this will additionally, for properties sold recently, denote the sale price of the property, which, in turn, will help you to make an early decision as to whether there is any available equity in the property worth securing. The official copies will provide you with the details of prior charge holders that the court will want to be served before the final hearing if an objection has been raised. Further correspondence can be entered into with them to ascertain the current amount of loan outstanding, which will further assist you and your client in considering the security available.

Because a charging order is merely security for a judgment debt, consideration should be given to combining it with another enforcement method or payment by an instalment order. If the debtor is paying by instalments and has not defaulted, the court will however take into account the fact that there has been no default in deciding whether to grant the final order or not (s. 93 TCEA 2007).
6.4.2 Order for sale

Once the judgment creditor has his security over the property, he has the option of enforcing the sale of the property to realize his security unless the judgment debt is £1,000 or less (in which case a charging order is not an option).

At present, there is no time limit within which this action can be taken. This is still a fairly draconian step to take, and successful orders for sale are few and far between.

Procedurally, an order for sale is achieved by commencing a CPR 8 claim:

· in the Chancery Division (if a High Court charging order (CPR 73.4.2)); or 
· in any division of the High Court (CPR 73.10). The usual court is the Chancery Division but there may be cases where it is sensible and proportionate to issue in the Queen’s Bench Division of the High Court; or
· in the County Court (if a County Court charging order, provided that the amount secured does not exceed the County Court limit—which stands at £350,000 under s. 23 of the County Courts Act 1984 as amended by the TCEA 2007).
The Part 8 claim should include the following written information, as set out under CPR 73.10:

· details of the charging order and the property to be sold;
· the amount of the secured charge and the amount due at the issue of the Part 8 claim;
· confirmation of the debtor’s title to the property;
· if known, the names and addresses of any other prior charge holders and the amount owed;
· an estimate of the value of the property;
· the identity of anyone who is in possession of the property; and
· details of the land charge or Land Registry entry.
Costs

The cost outlay to the client who wishes to proceed to enforce an order for sale is significant and includes sizeable disbursements, such as the court issue fee and the cost of a ‘drive-by’ valuation of the property. The report can be appended to the Part 8 claim as evidence of available equity in the property if that is the case. Because this is a particularly difficult order to obtain, the client will need to be advised fully on the cost implications (even though the judgment creditor’s costs will be added to the overall debt) and the prospects of success.

Because this is a Part 8 claim, the debtor is only required to file an acknowledgement of service, after which, the court will list the matter for directions. The court is likely to order that all of the prior charge holders be notified of the Part 8 proceedings, usually by copying the claim form and supporting evidence to them. Other likely directions include giving the debtor an opportunity to respond to the claim and to list the matter for a final hearing.

In exercising its discretion whether to make an order enforcing the sale of the property, the court will take into account the position of the creditors of the judgment debtor and also any trustee or person beneficially entitled to the land in question as well as the size of the debt. The court will also consider any human rights issues. If the debtor has been paying by instalments and has not defaulted, it is very unlikely that an order for sale will be made (s. 93 TCEA 2007).

If the order for sale is made, the judgment debtor is allowed one more chance to pay the debt, failing which the property will be sold.

6.4.3 Charging orders on securities

The procedure highlighted in paragraph 6.4.1 in respect of a charging order on land can be used where a judgment creditor requires a charging order on a judgment debtor’s beneficial interest in securities, although the application notice to be filed with the court is in Form N380. Charging orders on securities are governed by s. 2(2) of the Charging Orders Act 1979.

The types of security are as follows:

· government stock;
· stock of anybody (other than a building society) incorporated in England and Wales;
· stock of anybody incorporated outside England and Wales, or of any state or territory outside the UK, being stock registered in a register kept at any place within England and Wales; or
· units of any unit trust in respect of which a register of the unit trust is kept at any place within England and Wales.
The order may, however, be extended to any interest or dividend payable in respect of the assets. Once the interim order is obtained, if the judgment debtor disposes of his interest in any securities, such a disposition will not be valid (CPR 73.6). A copy of the interim order must be served on the Bank of England or the company concerned.

6.4.4 Charging orders on a partner’s interest in partnership property

Section 23 of the Partnership Act 1890 allows a judgment creditor to apply for a charging order over a partner’s interest in the partnership property and profits in payment of the amount of the judgment debt and interest thereon, and may, by the same or subsequent order, appoint a receiver of that partner’s share or profits.

The procedure is by way of a Part 8 claim, which must be served on the debtor and the other partners. If the order is made, the other partners are at liberty to redeem the interest charge or can purchase it if a sale is ordered.

6.5 Other types of enforcement

6.5.1 Sequestration

Sequestration is a form of contempt proceedings that are available in both the High Court and the County Court, and is governed by RSC Order 46, r. 5 (CPR Schedule 1).

This can be used only in respect of injunction-type orders and rarely concerns money judgments. It is the means of enforcement against the assets of an individual, corporate body, or trade union.

The relevant procedure is to issue an application in accordance with CPR 23 directly to the judge, seeking permission to issue a writ of sequestration. The writ appoints four ‘sequestrators’, and directs them to take possession of all of the real and personal property of the contemnor, and to keep that property until the contempt is cleared.

6.5.2 Judgment summons

A judgment summons is a procedure for punishing by a period of imprisonment a defaulting judgment debtor who could pay, but has chosen not to.

This method of enforcement is available only in the case of High Court maintenance orders and judgments, or orders of any court concerning payment of certain taxes or other sums or contributions due to the state.

The order can be suspended so long as the stated instalments are paid. There are standard forms for the request for a judgment summons (Form 342) and for the request for a warrant of committal (Form 344).

7 Bankruptcy, winding up, and debt relief orders
7.1 Bankruptcy and winding up
Bankruptcy and winding-up orders are not methods of enforcement, and the detail of these procedures fall outside the scope of this book although it should be noted that the Insolvency Rules have been updated and are now contained in the Insolvency (England and Wales) Rules 2016 which came into force on 6 April 2017. The Insolvency Practice Direction has been amended, the revised version came into force on 25 April 2018. However, in practice, judgment creditors often threaten insolvency proceedings as a means of compelling the debtor to ‘pay up’. If they are successful, the business or company will fold, and with that may come financial and social disgrace for the judgment debtor. The outcome for the judgment creditor is not, however, necessarily beneficial, because by securing such an order, he simply stands in line with all of the other unsecured creditors; there is no expediting of payment of the judgment debt to him just because he successfully secured the bankruptcy or winding up of the debtor. In some circumstances the judgment debtor can petition for his own bankruptcy which would of course have similar repercussions for the judgment creditor if granted.
Insolvency proceedings are often a last resort after a number of methods of enforcement have been tried. Failure to pay a judgment debt is frequently evidence that the judgment debtor is insolvent. It may, however, mean that the judgment debtor is prepared to go to great lengths to avoid paying a judgment debt and thus the ‘threat’ or application to make the judgment debtor bankrupt or to wind up the company may be sufficient for them to pay the debt due.

If the judgment creditor wishes to pursue insolvency proceedings, the debt must be at least £5,000) in respect of an individual (Insolvency Act, s. 267(4) as amended) and must exceed £750 in respect of a company (Insolvency Act 1986, s. 123 as amended).

The first step is usually to serve a statutory demand (which does not involve the court). There is a prescribed form for this and once this has been personally served, the debtor has 21 days in which to satisfy the demand, failing which the judgment creditor can issue either a bankruptcy petition against an individual or a winding-up petition against a company. The judgment creditor does not need to have obtained a judgment from the court to issue a statutory demand; there simply needs to be the minimum amount of an undisputed debt, as indicated above.

The issue of a bankruptcy petition or winding-up petition is effected on standard forms with an affidavit. The petition and affidavit are filed at court: in respect of a bankruptcy, at the debtor’s local county court (in London, the correct court is the Bankruptcy Registry, which forms part of the Chancery Division); and in respect of a winding up, the Chancery Division of the High Court (Insolvency Act 1986, s. 117 as amended). There are three grounds upon which a bankruptcy petition can be issued (Insolvency Act 1986, ss. 268 and 276 as amended) and seven grounds in respect of a winding-up petition (Insolvency Act 1986, s. 122 as amended).

Practical Considerations

In so far as advising the judgment creditor on pursuing such proceedings, the cost implications are significant due to the court issue fee and the fees payable on account to the official trustee. There is also an impact on enforcement procedures in other actions, because once the bankruptcy or winding-up proceedings have been commenced, the court has the power to stay any pending actions against the debtor. If a final order is made, then instead of continuing with the litigation, the creditor proves in the bankruptcy (Insolvency Act 1986, s. 285). If a judgment creditor had already commenced enforcement proceedings elsewhere, then, generally, he is allowed to keep what he has recovered, as long as the enforcement was completed before the date of the final order. These issues will need to be discussed with the client before litigation and/or enforcement proceedings are commenced. It is advisable to undertake a ‘bankruptcy only search’ in the Land Charges Register against the individual and a search of the Central Index of Petitions in the Companies Court in London against a company to check whether there are any existing insolvency proceedings.

7.2 Debt relief orders (DROs)
The TCEA 2007 introduced a new form of debt relief, which came into force in April 2009. These DROS are designed to be an alternative to bankruptcy—especially for clients who have less than:

· £15,000 (increased to £20,000 form 1 October 2015) in unsecured debts;
· £300 in assets; and
· £50 per month disposable income.
Any creditor who is included in the DRO will be prevented from taking any action to recover its debt. The debt is designed to be discharged at the end of one year.

As a legal representative, you act as an intermediary to help debtors to apply online for a DRO via the Insolvency Service website—https://www.gov.uk/government/organisations/insolvency-service However, you will need to be trained to become an intermediary, because the Solicitors Regulation Authority is not an accredited body for this purpose.

8 The enforcement of foreign judgments
There are a variety of provisions under which the English courts will recognize and enforce foreign judgments, as follows:

· at common law;
· under the Administration of Justice Act 1920;
· under the ‘European Regime’, which consists of the following. These have broadly similar terms on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters:
· 2007 Lugano Conventions;
· The  Brussels Regulation Recast 2012;
· Hague Convention
8.1 At Common law

At common law, most foreign judgments can be enforced because they create an implied contract to pay. 

Proceedings are commenced in the appropriate English court, usually by a CPR Part 7 claim, followed by an application for summary judgment. There are defences available: for example, that the judgment was obtained by fraud, is contrary to public policy, or is contrary to human rights legislation.

However, for the proceedings to be successful, the defendant must have been present in the foreign country when the claim was issued in England and Wales, or agreed to submit to the jurisdiction of the foreign court.

8.2 The Administration of Justice Act 1920

The Administration of Justice Act 1920 permits Commonwealth judgments to be registered in England and Wales within 12 months of the date of the judgment. The court has a discretion whether to register the judgment and there are defences available in line with those available at common law (see paragraph 21.8.1 above).

The procedure is governed by CPR 74.

8.3 The Lugano Conventions

At the time of writing the UK has applied to be part of the Lugano Convention but at the time of writing the outcome was unknown and the application was pending. The position is very in a state of flux and there arrangements as yet unclear.
8.4 The Regulation Recast 2012
The Brussels Recast Regulation 2012 had applied prior to the transition stage and prior to Brexit. The Brussels recast Regulation will continue to apply  to UK-EU cross border disputes instituted before the end of the transition period, before 1 January 2021. However, going forward since Brexit the Brussels recast Regulation will no longer apply to the UK.
For Judgments after 1 January 2021, the Brussels (recast) Regulation 2012 will no longer apply. The cases will now be superseded by the Hague Convention on Choice of Courts Agreement 2005, where there is a jurisdiction clause in contracts entered into after 1 October 2015.
9 Enforcement outside England and Wales
Once a judgment has been secured in England and Wales, if a debtor has assets outside the jurisdiction, it may be appropriate to try to enforce the judgment outside the jurisdiction. How this is done very much depends on whether the judgment was obtained as a result of a contested or uncontested claim. The options will also depend upon when Judgment was obtained. In the case of using European Enforcement Order regime (EEO), applicable for enforcement of uncontested money Judgments, if the certificate was applied for before 31 December 2020. Depending on when the proceedings where concluded it may also be that the Brussels Recast Convention will apply if the proceedings giving rise to the judgment started before 31 December 2020. Many proceedings of course will still be covered by this. 

After the transitional period, the position is less clear. It may be that previously agreed bi-lateral treaties will suffice or assist. The UK I seeking to be a signatory to the Lugano Convention. In any event, it is advisable to obtain local enforcement advice in the jurisdiction where enforcement is sought as it maybe still be possible within the country.
.
10 How to advise a judgment debtor
Whilst there is no ‘litigation train’ diagram with this online chapter, enforcement is dealt with in the interactive ‘litigation train’ timeline also available on the Online Resource Centre, where this subject area can be looked at as a whole.

The following represents a non-exhaustive list of considerations that should be borne in mind if advising a judgment debtor.

· Negotiate with the judgment creditor for payment of the debt by instalments, whilst agreeing to a charge on land to secure the debt.
· Are there any grounds for having the judgment debt set aside?
· If the judgment is in the County Court, the debtor may be able to apply for an instalment order (CCR Ord 22, r. 10, CPR Sched. 2).
· The debtor may wish to apply for an administration order. Administration orders are a court-administered debt management scheme for those who are unable to pay their debts. They are governed by s. 6 of the County Courts Act 1984. Currently, the scheme is restricted to the County Court for those with at least one judgment debt and whose debts total no more than £5,000. What this effectively means is that a schedule of creditors is prepared, detailing the amounts owed to each, and the debtor is ordered to pay the total amount by instalments directly to the court. The court then apportions the received amounts between the creditors pro rata to the debts. Whilst this type of order is in force, any other type of enforcement proceedings cannot be taken and interest does not accrue.
· Negotiate a settlement of the judgment debt of a lesser amount. Often—particularly in the case of banks or other lending institutions, or with a judgment creditor who is tired of the struggle (and costs) of seeking to recover a due debt—the judgment creditor will agree a lesser figure without further action being needed.
Key points summary
· Know the fundamental principles and procedures of the different types of enforcement method and how they interrelate.
· Be prepared to give your judgment creditor client pragmatic advice about enforcement prospects and costings.
· Look out for and be aware of continuing reforms on enforcement in England and Wales.
· Monitor the Article 50 Brexit implications and Lugano convention application on Enforcement in Europe.
Case study Bollingtons Ltd v Mrs Elizabeth Lynch t/a The Honest Lawyer

Judgment was obtained against Elizabeth Lynch in the sum of £10,000 plus VAT, interest, and costs. The defendant’s counterclaim was dismissed.

Mrs Lynch did not pay the amount stipulated within the time limit set out in the judgment. Your enquiries have revealed that Mrs Lynch is still living in the flat above The Honest Lawyer, which she owns jointly with her husband and upon which there are two mortgages. She is still trading at all three pubs. 

There is a County Court judgment recently registered against her. She has a current account with the local branch of her bank.

Question 1

List briefly the possible means of enforcing the judgment, and the possible advantages and disadvantages of each in relation to this case study.

Question 2

Consider also whether you may require further information and how this could be obtained.

Question 3

Consider whether you could use a combination of enforcement methods and, if so, which ones.

Any documents referred to in these case study questions can also be found in the online resources—simply click on ‘Case study documentation’ to access the documents that you need for these questions and to be reminded of the questions above. Suggested answers to these case study questions can also be accessed on the online resources when released to you by your lecturer.
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