Macgregor, Peacey & Ridsdale: Civil Litigation 15e
A Practical Guide to Court Hearings




A Practical Guide to Court Hearings
[image: image1.png]OXTFORD

UNIVERSITY PRESS



Contents

1
Introduction
2
The different types of interim hearing
3
Paper applications
3.1
What are ‘paper applications’?
3.2
What is the usual form of a paper application?
3.3
Examples of paper applications
4
Face-to-face hearings before the court
4.1
On-notice applications
4.2
Without-notice hearings
5
Telephone hearings
5.1
What are ‘telephone hearings’ and how did they come about?
5.2
When can a hearing be conducted by telephone?
5.3
Considerations in advance of a telephone hearing
5.4
Setting up the telephone hearing
5.5
The conduct of the telephone hearing
6
Attending court with counsel
6.1
When does the legal representative sit behind counsel?
6.2
What is expected of a legal representative when sitting behind counsel?
7
Instructing agents to attend hearings
7.1
When would this occur?
7.2
How do you instruct an agent?
7.3
Attending court as an agent
Relevant parts of the CPR and its PDs: 3, 21, 23, 24, 42, and PDs 43–48


1 Introduction
As a dispute resolution practitioner, you will almost certainly be involved in the preparation of, and attendance at, hearings before the district judge or master. This chapter provides a practical guide outlining the mechanics of preparing for an application, and the format and etiquette of attending the hearing itself. The hearings that are described in this chapter are ‘run of the mill’ applications that those new to legal practice are likely to encounter. The focus is therefore on County Court and High Court Queen’s Bench non-specialist matters, such as the two case studies that run through this book. Specialist courts can handle interim applications in a different manner and this falls outside the scope of this book.

The substantive issues in relation to the different types of interim hearing are dealt with in Chapters 12–14. This chapter considers:

· paper applications;
· face-to-face hearings;
· telephone hearings;
· attending court with counsel; and
· instructing agents to attend court.
2 The different types of interim hearing
The most common types of interim hearing that those new to legal practice will come across are included in the following non-exhaustive list:

· the setting aside of default judgments (see paragraph 14.2);
· Part 24 summary judgments (see paragraph 14.3);
· strike-out applications pursuant to CPR 3.4;
· interim payment applications (see paragraph 14.4);
· security for costs hearings;
· injunctions (see the Online Resource Centre additional chapter ‘Injunctions and other Equitable Remedies’ and Chapter 14);
· case management and costs management conferences (CMCs) (see paragraph 12.8);
· pre-trial review or hearings, including listing hearings;
· applications to vary directions;
· applications to compel a party to comply with a direction; and
· applications in which permission is required pursuant to a part of the CPR.
These types of hearing prominently feature within the scope of Parts 7 and 8 claims. However, legal representatives are frequently required to deal with enforcement applications after judgment has been secured. The same principles apply to those applications in relation to pre-application preparation.

There are three different methods of undertaking interim hearings: on paper without attending court, at a face-to-face hearing at court, or by telephone. Some types of interim application are more suited (or are subject to mandatory requirements) to one of these methods.

3 Paper applications
3.1 What are ‘paper applications’? 
‘Paper applications’ are otherwise known as applications without a hearing. This means that the intention before making the application is that no hearing, whether face to face or by telephone, is necessary, but notice of the application is still given to your opponent. These applications simply require the submission of documents to the court for consideration, with the expectation that an order will be made without oral submission by either party. Many of these types of application are submitted with the consent of the opponent, or where the court considers a hearing is not necessary. However, as can be seen below, not all ‘on paper’ applications fall within these categories (CPR 23.8).
Practical Considerations 
The court will usually make agreed orders without a hearing in either situation, provided that it feels that the general timetable for the action as a whole, or the standard directions that have been made or would apply to the action, would not be affected by the terms of the order that the parties have agreed. If the directions orders would be affected, or if the court timetable is affected, the court is likely to insist that these matters be considered at a hearing. It is part of the overall objective of the CPR for the parties to cooperate more fully in the preparation and conduct of cases, as well as to settle interim applications. This is generally seen as good practice. However, the court will always retain overall control and management of cases, and will insist on a hearing if it feels the need to do so. The court will apply the criteria set out in CPR 3.9(1) if the interim application has been made due to a failure on the part of the respondent to comply with an order or time limit previously set.

The legal representative has to decide whether it is appropriate to make a paper application. Consideration may be given to the obvious costs savings or mandatory requirements of the CPR in respect of obligatory hearings, but it is essentially a judgment call on the part of the legal representative, and discussion with a more experienced fee earner may be appropriate.

3.2 What is the usual form of a paper application?
It will come as no surprise that the conventional application is on Form N244, with supporting evidence. The supporting evidence may be completed on Part C of the form, or in a separate witness statement. The paper application, together with the usual draft order and court fee, is sent to the court. Details of court fees are contained in the current Civil Proceedings Fees Order (as amended).

The general rule is that, when making a paper application, it must be served on your opponent, because it is, in essence, an on-notice application (CPR 23.4). Your opponent may wish to object to the application being dealt with on paper and this will give him the opportunity to do so. He can do this by a letter to the court requesting a face-to-face or telephone hearing, and the court will consider the request.

The court will refer all paper applications to a master or district judge for a decision as to whether it is appropriate to proceed without a hearing. If this is the case, the court will inform all parties to the action. The court may give directions about further evidence to be filed. If an order is made in this way, your opponent can apply to have it varied or set aside, but to do so, he must apply within seven days after service of the order (CPR 3.3(5)(a) and (b)).

If the court does not believe it is appropriate to proceed without a hearing, it will issue to both parties a notice of hearing with a time, time estimate, and date for the hearing, along with directions for the filing of further evidence if necessary (PD 23A.2.3–23A.2.5).

Practical Considerations

Whilst the CPR state that paper applications must be made using the traditional Form N244, frequently, in practice, where the parties’ consent, a letter confirming both parties’ agreement, along with a consent order and a court fee, will suffice. This may occur, for example, when the parties are agreeing to the minor re-timetabling of directions.

3.3 Examples of paper applications
Paper applications are often appropriate in the following types of application:

· a change of firm of solicitors (CPR 42.3);
· service outside the jurisdiction (CPR 6.36–6.38)—there is also no notice required here;
· payment out of funds in court (PD 21.13.1);
· where the parties agree to the terms of the order sought—for example, an application by the parties to grant an extension of time for the filing of the defence; or
· where the parties agree that the court should dispose of the application without a hearing—for example, when an interim application has been served and a hearing date or telephone appointment fixed, but the parties have subsequently settled the application and have agreed the order that should be made. In those circumstances, the parties will write in to the court, inviting it to make the order that is agreed and to vacate the hearing date.
4 Face-to-face hearings before the court
Attending court on an interim hearing can be as a result of an application made on notice to your opponent or as a result of an application made without notice to your opponent (see Chapter 13, paragraphs 13.5 and 13.7). A legal representative needs to appreciate when to prepare an application with notice and one without notice, and how the courts will deal with the attendance on each. Additionally, the way in which the court system deals with face-to-face applications differs in cases heard outside London and those in the Royal Courts of Justice in London.

This section will deal with both on-notice and without-notice applications, both outside London and in the Royal Courts of Justice.

4.1 On-notice applications
4.1.1 When do these occur?

On-notice applications are the most frequently occurring applications and involve the usual Form N244, plus supporting evidence, draft order, and court fee, being sent to the court. On-notice hearings are particularly suited to non-urgent matters that require discussion and argument before the court in relation to substantive legal, procedural, and factual issues not agreed upon by the parties to the action.

4.1.2 General preparation points

In advance of any application, legal representatives should undertake the following.

· Inform your opponent that you intend to make the application and ask for his consent.
· Check Court Guides in High Court matters for any special provisions relating to hearings, such as the provision of a case summary and core bundle of documents.
· Check the service requirements for the application.
· Request a payment on account from the client in respect of the court fee and hearing itself.
· Serve the application notice at least three clear days before the hearing (or when a CPR requires) and ensure all documents in respect of the application, including the case summary if a multi-track case, are served by 4 p.m. at least two clear days before the hearing.
· Serve a Form N260 summary assessment of costs 24 hours in advance of the hearing.
· Review the file, making sure that you have read and understood the rules and Practice Directions. Take the full file of papers to the hearing.
· Liaise with your opponent on the issues arising on the application.
· Allow adequate travelling time and keep all receipts.
4.1.3 What will the court do when it receives an application outside London?

On receipt of the application, the court will consider the time estimate box at point 6 on the front page of the Form N244 and list the case in one of the district judges’ lists for the time required. A notice of hearing is sent to both parties. A specific time is given for the hearing—for example, 10.15 a.m.—and only one matter is listed at a time for that time slot. Both parties must attend in good time to commence the hearing at the given time. In the county court, it is up to the party making the application to specify to the court whether he wants the court to serve the other party with the application formally, or whether he wants to do it himself. In the High Court, the applicant usually serves the opponent, not the court. In many courts, it is possible to speak to the listing officer to determine, and agree, a date and time for your application to be heard.

Practical Considerations

If the application is contested, it is good practice to speak with your opponent over the telephone in advance of the hearing, to try to clarify outstanding issues and gauge your opponent’s stance. When making your way to the court, make sure that you arrive in good time, because further discussions can also be conducted whilst waiting for the hearing to commence. Some care should be taken, however, with these ‘pre-hearing’ discussions, because they will probably not (unless the discussions are with a view to settlement of the action) be covered by any privilege unless the discussions are stated to be ‘without prejudice’ (see chapter 13 at paragraph13.8). 
Once you arrive at court, you should make your way to the district judges’ hearing rooms section of the court. The list of cases to be heard will be displayed on the walls, and these will confirm the time of the application and the district judge before whom it is to be heard. The district judges’ hearing rooms have an appointed usher with whom you must register, and to whom you must provide your name and status (solicitor, legal representative, legal executive, paralegal, or counsel), along with the names of the parties to the action, noting for which party you act. The usher will provide one of the legal representatives—usually the first one to arrive at court—with an attendance sheet to be completed with the information given to the usher. This record will include the name of both parties’ legal representatives, and is handed to the district judge at the start of the hearing and placed on the court file.

The usher will call the name of the case when the district judge is ready and the parties will be directed to the appropriate hearing room, in which the allotted district judge will be waiting. Alternatively, some courts operate a ‘traffic light’ system whereby the district judge makes use of a light code system that is displayed outside his room, as well as in the waiting area. There are usually two or three lights on display: a red light denoting that the district judge is engaged; amber indicating that he is preparing for the next appointment; and a green light indicating that he is free to receive the parties.

4.1.4 The format of, and etiquette at, the hearing

Hearing room appointments for interim hearings in the High Court and County Court usually follow a similar format. However, the legal representative should ascertain, if it is a High Court interim hearing, whether this is, in fact, a private hearing room appointment or whether it is an open court hearing listed in a hearing room. This is important, because the term of address will change, depending on what type of judge is hearing the matter.

In terms of dress, different court dress is required for different divisions of the High Court. Generally, in the Queen’s Bench Division or in the county court, robing is not required by either solicitors or counsel in any hearing room appointment on an interim matter. All parties attending, however, must be respectably dressed. Business suits are therefore required to be worn at all other times.

Once called by the usher or once the green light is switched on, the legal representatives of the parties should proceed to the hearing room together. The district judge will call you in when he is ready. On entering, the parties should both address the district judge—‘Good morning/afternoon, Sir/Madam’—and proceed to sit at the desk in front of the district judge. In many courts, the tables are arranged so that both the parties face the district judge, sitting side by side, not facing each other. The parties remain seated throughout the hearing.

The attendance record needs then to be handed to the district judge and the hearing formally commences. All interim hearings should be recorded and it is incumbent on the district judge to commence the recording. Both parties will be asked to confirm their names and the party for whom they act, along with an explanation of who the applicant is. The applicant is usually asked to make his oral submissions first. If the hearing has been convened at the request of the court, then the usual procedure is for the district judge to deal with the claimant to the action first.

The district judge will usually have read the application notice, supporting documents and case summary if a multi-track case in advance of the hearing (in these types of hearing, the district judge works from the court file and unless there is any additional documentation to give to the court, there is no requirement by the parties to prepare a bundle of documents for the hearing unless specifically ordered by the court, or if the Court Guide denotes otherwise, which tends to be the case in the specialist courts). This is not always possible due to previous applications overrunning and, as such, it is good practice for the party submitting first to enquire whether the district judge has had the opportunity to read the application. If he has, then the party can proceed to make his additional submissions as discussed below. If the district judge has not had the chance to look at the papers, then it will be necessary to take the district judge through the application notice and supporting evidence for the applicant.

A party’s written and oral submissions are his chance to be persuasive. This is looked at in some detail in Chapter 13, paragraph 13.3. It should be noted that, when a party is making submissions, it is good etiquette for the opposing party not to interrupt, although the district judge is at liberty to ask either party questions during submissions.

Your submissions may be structured as follows.

1.
Outline the nature of the application, stating whether it is opposed.

2.
Explain the facts giving rise to the application.

3.
Direct the district judge to any relevant statements of case and/or documents—in particular, any written submissions in witness statements.

4.
Direct the district judge to any relevant law.

5.
If appropriate, state the power of the court to make the order.

If the application is to proceed by consent, then it will only be necessary to outline the nature of the application and confirm the parties’ agreement to the draft order annexed to the application notice, or to any amended version of the same.

If the application is opposed, then the opposing party may then present his case in the same way. The district judge may then invite either party to address him for a second time on the merits or difficulties of the application, although practice does vary on this. The district judge may again ask further specific questions to either or both parties.

After all submissions and questions, the district judge will then proceed to make the order straight away. The district judge may grant or refuse the application, and he may give a short judgment in a contested case and/or give further directions. He will speak slowly whilst giving his judgment, to give the parties the opportunity to write down, word for word, the terms of the order being made. As he does so, he will also indorse the court file with a written version of the order. If you have not secured a full written note of any part of the order, then, for the sake of clarity, you should ask the district judge to repeat any paragraph of the order that you have not taken down fully. The reason for this is that if it is a County Court hearing, then the court drafts and serves the order (although it is good practice in appropriate cases for one of the parties to draft the order). You will need to check the terms of the order when you receive it from the court. If the matter is a High Court matter, then the duty is on the applicant (or the claimant, if it is a hearing convened at the court’s request) to draft the order. To do this, you will need an accurate note and may wish to confirm it with your opponent before submitting it to the court for sealing.

Once the substance of the order has been made, submissions must then be made in relation to the costs of the application. Remember that both parties are required by PD 44, ss. 8 Rule 44.6 to file a Form N260 24 hours in advance of the hearing. These should be on the court file for the district judge to consider. The successful party will address the court on his entitlement to costs and the amount claimed, and the losing party will usually try to oppose both. The district judge will then make his decision and this will then be indorsed on the court file.

On leaving, the parties will thank the district judge and bid him ‘Good morning/afternoon’.

The Online Resource Centre features a face-to-face hearing of an interim payment application and a CMC. You will see how the hearing proceeds in terms of etiquette and submissions. The Online Resource Centre also features comments the advocates and the district judge on their ‘top tips’ for advocacy, and a successful and well-prepared hearing.

4.1.5 The format of hearings in the Royal Courts of Justice

The format of hearings conducted in the Royal Courts of Justice (RCJ) varies to quite some degree. On the issue of a claim, the claim is assigned to a master, as the procedural judge responsible for managing the claim.

An interim application can be made on Form N244, but can also be made on Form PF 244 in the RCJ only. There are four Masters’ Lists:

· The Urgent and Short Applications List

· The Private Room Appointments

· The Costs and Case Management Lists

· The Asbestos Lists

By way of examples, we will look at the Urgent and Short Applications List and the Private Room Appointments List only to give a flavour of what is expected. The Queen’s Bench Masters’ Listing Section will consider the time estimate and decide which method of listing is appropriate, as follows.

4.1.5.1 The Urgent and Short Applications List (‘The Bear Garden list’)
.

The available court time is 10.30am to 1.00pm and 2.00pm to 4.30pm and the Masters sit in their own rooms. The first 30 minutes of each list (morning and afternoon) is reserved for clerks from barrister’s chambers and solicitors to see Masters for short diary appointments. Short applications of no more than 30 minutes each may be listed from 11.00am to 12.00pm and from 2.30pm to 3.30pm. The remaining hour from 12.00pm to 1.00pm and 3.30pm to 4.30pm is to deal with urgent applications. In so far as the short applications are concerned, the parties should report to the usher for the appropriate room, providing a copy of the indorsed application notice. These applications are dealt with on a ‘first come, first served’ basis and, the usher will allow all of the parties in that list to go and sit at the back of the room in silence.

When the master calls the case on for the short application, the parties should stand at the Master’s desk. The party making the application should hand to the master the application notice, witness statement, and draft order. The practice is then followed as in paragraph 4.1.4 above in relation to the format and etiquette relating to the conduct of the hearing.

When the Master has made his order, he will hand back the application notice and draft order, indorsed with his shorthand, but he may keep the witness statement(s).

4.1.5.2 Private Room Appointments (‘PRA’)
Where the time estimate indicates an appointment of longer than 30 minutes, even up to several hours, then the applicant must request a private room appointment with the assigned Master, and to do so, must complete a standard PRA form and submit this with the application notice to the Queen’s Bench masters Listing Section. This form gives details of the parties’ availability. This is then passed directly to the assigned master, who personally lists the matter before him, based on the available dates given.

When attending the hearing, the parties should attend the Master’s private room early, because much can be negotiated whilst waiting in the corridor. The parties enter the room when they are called in and ask permission to sit down. Permission is always given, and the party who is making the application should hand to the master the application notice, witness statement, and draft order. The practice is then followed as in paragraph 4.1.4 above in relation to the format and etiquette relating to the conduct of the hearing.
When the Master has made his order, he will hand back the application notice and draft order, indorsed with his shorthand, but he may keep the witness statement(s).

On attending any on-notice application before a master at the RCJ, the parties are to complete the court record sheet (PF 48), which is used to record details of the claim, representation, and the nature of the application, and this will be used by the master for his notes.

4.1.6 Types of on-notice interim application heard before district judges and masters

Certainly outside London, many of the interim applications listed in this chapter would fall to be heard by the district judge. In the RCJ, most of the applications listed would also fall within the remit of the master, although particularly long and complex strike-out (CPR 3.4) and Part 24 summary judgment applications, injunctions, and appeals may fall to a judge in the ‘interim hearings’ list. Permission from the master is required before the interim applications judge can hear the application.

4.2 Without-notice hearings
4.2.1 What are ‘without-notice hearings’?

Without-notice hearings are made by a party without giving notice to the other party (or parties) to the action. The following applications are usually made without notice and are described in Chapter 13, paragraph 13.7.2 and in Chapter 14, paragraph 14.7. (See also the Online Resource Centre chapter on ‘Injunctions and other Equitable Remedies’.)

4.2.2 How are they made?
The actual procedure and format of the hearing is similar outside London and in the RCJ. The usual application notice and evidence, draft order, and court fee are either sent or taken by hand to the court. In very urgent applications, a CD or memory stick containing the draft order is also sent to the court.

Postal applications are less urgent and the hearing will be listed on the first available date either before a district judge, master, or a judge, depending on the nature of the application.

More urgent applications delivered by hand are dealt with on the day if there is a practice district judge or master sitting. They sit purely to hear without-notice applications and sit most days in most district registries. Once the court office has issued and sealed the application, the applicant should proceed to the appropriate usher and wait to be called.

4.2.3 The conduct of a without-notice hearing

The format and etiquette of the hearing is very much in line with that outlined in paragraph 4.1.4 above, apart from the fact that there will be no opposing party, and that you will need to explain fully the nature and purpose of the application. The district judge or master may also require some reading time.

5 Telephone hearings
5.1 What are ‘telephone hearings’ and how did they come about?
Telephone hearings are, in essence, hearings that take place between the parties and the district judge by telephone conference call, rather than by all parties attending court, even if the court in which the action is proceeding is your local court and only a short walk or drive away.

In order to try to reduce the cost and time burden that face-to-face hearings produce, many hearings now take place by telephone. The governing part of the CPR is PD 23A.6.

5.2 When can a hearing be conducted by telephone?
Telephone hearings can take place in any court except the RCJ. Therefore, no master appointments take place by telephone, but many hearings outside London before a district judge do.

Certain types of hearing are now automatically conducted by telephone and these are listed below (PD 23A.6.2):

· listing hearings; and
· interim applications, case management and costs management conferences, and pre-trial reviews with a time estimate of less than one hour.
This covers the majority of interim applications with a relatively short time estimate and raises the question as to when the legal representative will ever get the opportunity to attend court. Since the CPR came into force, the number of interim and final hearings has dropped considerably, and the implementation of these rules on telephone hearings will further reduce time taken at court on interim matters. This is however, financially advantageous for the client.

However, there are a number of exceptions to this rule also contained in PD 23A.6.2 and the following hearings will not take place by telephone:

· a without-notice hearing;
· a hearing at which either one or both parties are not represented; and
· a hearing at which there are more than four separately legally represented parties.
Whilst PD 23A.6.2 refers to an automatic right to a telephone hearing, this is not a mandatory provision. As such, should you not wish your hearing to take place by telephone where it appears in the automatic entitlement list, or conversely, should you wish your hearing to proceed by way of a telephone conference call where it is either excluded or simply does not appear in the list for automatic entitlement, then PD 23A.3–23A.8 deals with how this can be practically achieved and the court’s discretion in such matters.

5.3 Considerations in advance of a telephone hearing
PD 23A.6.10 sets out directions for the telephone conference. This specifies how to set up the hearing, which party is responsible for setting it up, and that the telephone charges will be treated as part of the overall costs. It is usually the applicant’s legal representative who will set up the telephone hearing.

5.4 Setting up the telephone hearing
The following is a checklist of steps that you should take to arrange a telephone hearing effectively.

· Ascertain from all of the parties the identity of the fee earner conducting the hearing, whether this be a legal representative or even counsel, and obtain their direct dial telephone numbers.
· Ascertain from the court the identity of the district judge, if not already known, and a direct dial telephone number.
· Contact a suitable telecommunications provider, such as BT Conferencing (http://www.conferencing.bt.com) or Legal Connect (http://www.legalconnect.co.uk).
· The information that needs to be given to the telephone operator will include the time, time estimate, and date of the hearing (it is sensible to arrange for the call to be connected at least five-ten minutes before the start of the hearing, even if this means waiting on the telephone for the district judge to join the call), the direct dial telephone numbers of the parties and district judge, and the sequence in which they are to be called. The usual sequence is: (1) applicant’s legal representative; (2) the other party’s (or parties’) legal representative; then (3) the district judge.
Practical Considerations

Whilst waiting for the judge to join the call, it is sensible to avoid informal ‘chit chat’, because this will give an unprofessional impression to the court. It is far better to follow the guidance in paragraph 5.5 and avoid the court overhearing any potentially embarrassing information.

5.5 The conduct of the telephone hearing
Once the district judge joins the call, he will introduce himself and ask each party to do the same, asking each legal representative to confirm his name and on whose behalf he acts, as well as to identify who has made the application. The district judge usually begins with the claimant.

Once the introductions have been made, the application will proceed very much in line with an on-notice face-to-face hearing, as has been described in paragraph 4.1.4.

In order to make the telephone hearing flow as smoothly as possible, the following considerations should be borne in mind.

· Give realistic time estimates that allow time for the order to be made and any costs arguments. Whilst the conference provider will not cut you off if you overrun (calls are charged per minute), the court is likely to have other face-to-face or telephone hearings to attend.
· Remember that the time for serving the application notice for a telephone hearing is five clear days before the hearing.
· Ensure that all documents in respect of the hearing are lodged on time as with your face-to-face hearing, that is, by 4 p.m. at least two clear days before the hearing and clearly marked with the date and time of the hearing. This would include the case summary if a multi-track case. (You are not able to hand anything to the district judge.) The Form N260 summary assessment of costs can, however, be filed no later than 24 hours before the hearing.
· There is usually a split-second time delay when speaking on a conference call. This needs to be taken into account, otherwise, when one party has finished speaking, you may end up speaking over them. Because there is no body language or eye contact on the telephone, it is also difficult to gauge in the hearing when to speak, particularly if there are more than two parties on the call. The district judge will usually indicate to whom he wishes to speak next, and should ensure that all parties have had adequate opportunity to make submissions and respond as they wish. It may be helpful to remind the district judge who you are and for whom you act at appropriate points during the hearing.
· Ensure that those in the surrounding offices and your secretary are aware that you are conducting a conference call. There needs to be as little noise as possible and no interruptions during the call. It is advisable to use a conference room, or to put a sign on your door to avoid anyone walking in and disturbing you.
The Online Resource Centre contains a telephone hearing relating to a setting aside of a default judgment application in the Bollington Beer case study.
6 Attending court with Counsel
Attending court with counsel has always been one of the main and most enjoyable tasks of those new to legal practice. The CPR have significantly reduced the number of court hearings, both interim and final. This, coupled with the onset of more telephone hearings, has further reduced the legal representative’s exposure to advocacy at court.

However, whilst attending court with counsel—otherwise known as ‘sitting behind counsel’ (because, traditionally, many interim hearings were conducted in open court and the legal representative always sat in the row behind counsel)—does not involve any advocacy for the legal representatives, it still provides an invaluable experience on how interim applications are conducted in terms of format and etiquette. It also gives those new to legal practice a chance to see how effective or ineffective oral submissions can be.

6.1 When does the legal representative sit behind Counsel?
Counsel is usually instructed to attend court on longer and more complex interim applications, such as a CPR Part 24 summary judgment, or a strike-out pursuant to CPR 3.4. These types of hearing can be listed for several hours.

6.2   What is expected of a legal representative when sitting behind Counsel?
The duty imposed on a legal representative when attending court with counsel is quite considerable and is not to be underestimated. The following outlines the role of the legal representative.

· Primarily, the role of the legal representative is to take detailed and coherent notes of the hearing, and the ability to do so requires significant concentration and quick writing, or shorthand, skills.
· In order to produce an intelligible note, a good knowledge of the file is required, but legal representatives are often asked to sit behind counsel on a file in which they may have had no involvement. Time will therefore need to be spent in perusing the file and possibly discussing it with the appropriate fee earner.
· The entire file should be taken to the court appointment should counsel require any additional documentation. Ensure that files are carried in a suitable briefcase to prevent any loss of papers. Alternatively tablet and laptops are also now permitted in court especially as many practices operate a ‘no paper’ file’.
· Both the legal representative and counsel should arrive at court in advance of the start time of the hearing in order to discuss any outstanding matters. This also gives both the opportunity to liaise with the opponent, who may also be appearing by counsel.
· Once the hearing commences, counsel will make all submissions on behalf of a party. It is therefore not appropriate to speak to the court unless through counsel or asked a specific question by the district judge or master. If you feel that counsel has made an omission or an error in his submissions, then it is incumbent on the legal representative to bring this to the attention of counsel effectively. This may be done either by passing a short, handwritten note to counsel, or by seeking his attention at an appropriate moment.
7 Instructing agents to attend hearings
7.1 When would this occur?
Where a hearing proceeds in a court that is not local to you, there is the option, rather than travelling to the court, of instructing an agent—usually a legal representative local to the court—to attend on your behalf. The instruction is made with a view to saving time and cost, but consideration must be given to the nature of the hearing itself, in terms of whether it is appropriate and in your client’s best interest to do so. Some hearings are best attended by a fee earner who has an in-depth knowledge of the file. An agent is likely not to have this and, as such, their appointment is usually for less complicated hearings.

The requirement to instruct agents to attend hearings has diminished due to the ability to conduct hearings by telephone. If the application is important or substantial and some way away, you would probably be instructing counsel to attend on the application. There is, of course, still the option of instructing a legal representative to sit behind counsel, but usual practice is that a legal representative from your own firm would attend, taking the full file of papers with them, as highlighted above.

7.2 How do you instruct an agent?
An agent is usually instructed initially by telephone to ensure that a legal representative is available to attend and is not ‘conflicted out’ from acting, and to confirm the charges. Your client will also need to be informed of the arrangement and the fees.

A letter of instruction is sent to the agent enclosing the notice of application, plus supporting documents, the notice of hearing, and any relevant statements of case, experts’ reports, witness statements, or correspondence between yourself and your opponent. The Form N260 (costs statement) can be sent nearer the hearing (and must be filed and served on the opponent at least 24 hours before the hearing).

It is courteous to inform your opponent that you will be attending by an agent and to provide those details to your opponent. It is also good practice to liaise with your agent on the morning of the hearing to verify that they have all of the requisite papers and to clarify any outstanding queries.

7.3 Attending court as an agent
There is no difference in attending a hearing as an agent in terms of format and etiquette, although when introducing yourself to the district judge or master, it is again good practice to inform them that you ‘act as agent for the claimant. . .’.

Once the hearing has taken place, it is good practice to telephone your instructing solicitor to inform them of the outcome, and then to prepare a written report, enclosing your invoice for the work undertaken.

Key points summary
· Have regard to express court directions and Court Guides to confirm what documentation is required for the hearing.
· Always attend court with a full file of papers either in hard copy or electronically, and a well-founded knowledge of the key facts and issues of the case.
· Contact your opponent in advance of the hearing and, in accordance with CPR practice, use your best endeavours to create an amicable relationship with him.
· Take clear and detailed notes at all hearings, and do not forget to make representations on costs.
· Remember the type of judge whom you are before, and ensure correct dress code and forms of address.
Self-Test Questions
1. Can you request a face-to-face hearing before a District Judge where a telephone hearing has been automatically listed?

2. Would your answer be any different if the application was before a Master?

3. Who arranges a telephone hearing?
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